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adoption will not be considered pri-
marily for GST tax-avoidance pur-
poses); and 

(ii) The relationship between the 
adopted individual and the individual’s 
parents (for example, objective evi-
dence of the absence or incapacity of 
the parents may indicate that the 
adoption is not primarily for GST tax- 
avoidance purposes). 

(c) Special rules—(1) Corresponding 
generation adjustment. If an individual’s 
generation assignment is adjusted with 
respect to a transfer in accordance 
with paragraph (b) of this section, a 
corresponding adjustment with respect 
to that transfer is made to the genera-
tion assignment of each— 

(i) Spouse or former spouse of that 
individual; 

(ii) Descendant of that individual; 
and 

(iii) Spouse or former spouse of each 
descendant of that individual. 

(2) Continued application of genera-
tion assignment. If a transfer to a trust 
would be a generation-skipping trans-
fer but for paragraph (b) of this sec-
tion, any generation assignment deter-
mined under paragraph (b) or (c) of this 
section continues to apply in deter-
mining whether any subsequent dis-
tribution from (or termination of an 
interest in) the portion of the trust at-
tributable to that transfer is a genera-
tion-skipping transfer. 

(d) Example. The following example 
illustrates the provisions of this sec-
tion: 

Example. T has a child, C. C has a 20-year- 
old child, GC. T legally adopts GC and trans-
fers $100,000 to GC. GC’s generation assign-
ment is determined by section 2651(b)(1) and 
GC is assigned to the generation that is two 
generations below T. In addition, because T 
has legally adopted GC, GC is generally 
treated as a child of T under state law. 
Under these circumstances, GC is an indi-
vidual who is assigned to more than one gen-
eration and the exception in § 26.2651–2(b) 
does not apply. Thus, the special rule under 
section 2651(f)(1) applies and GC is assigned 
to the generation that is two generations 
below T. GC remains a skip person with re-
spect to T and the transfer to GC is a direct 
skip. 

[T.D. 9214, 70 FR 41142, July 18, 2005] 

§ 26.2651–3 Effective dates. 
(a) In general. The rules of §§ 26.2651–1 

and 26.2651–2 are applicable for termi-
nations, distributions, and transfers 
occurring on or after July 18, 2005. 

(b) Transition rule. In the case of 
transfers occurring after December 31, 
1997, and before July 18, 2005, taxpayers 
may rely on any reasonable interpreta-
tion of section 2651(e). For this pur-
pose, these final regulations, as well as 
the proposed regulations issued on Sep-
tember 3, 2004 (69 FR 53862), are treated 
as a reasonable interpretation of the 
statute. 

[T.D. 9214, 70 FR 41142, July 18, 2005] 

§ 26.2652–1 Transferor defined; other 
definitions. 

(a) Transferor defined—(1) In general. 
Except as otherwise provided in para-
graph (a)(3) of this section, the indi-
vidual with respect to whom property 
was most recently subject to Federal 
estate or gift tax is the transferor of 
that property for purposes of chapter 
13. An individual is treated as transfer-
ring any property with respect to 
which the individual is the transferor. 
Thus, an individual may be a trans-
feror even though there is no transfer 
of property under local law at the time 
the Federal estate or gift tax applies. 
For purposes of this paragraph, a sur-
viving spouse is the transferor of a 
qualified domestic trust created by the 
deceased spouse that is included in the 
surviving spouse’s gross estate, pro-
vided the trust is not subject to the 
election described in § 26.2652–2 (reverse 
QTIP election). A surviving spouse is 
also the transferor of a qualified do-
mestic trust created by the surviving 
spouse pursuant to section 
2056(d)(2)(B). 

(2) Transfers subject to Federal estate or 
gift tax. For purposes of this chapter, a 
transfer is subject to Federal gift tax if 
a gift tax is imposed under section 
2501(a) (without regard to exemptions, 
exclusions, deductions, and credits). A 
transfer is subject to Federal estate 
tax if the value of the property is in-
cludible in the decedent’s gross estate 
as determined under section 2031 or 
section 2103. 

(3) Special rule for certain QTIP trusts. 
Solely for purposes of chapter 13, if a 
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transferor of qualified terminable in-
terest property (QTIP) elects under 
§ 26.2652–2(a) to treat the property as if 
the QTIP election had not been made 
(reverse QTIP election), the identity of 
the transferor of the property is deter-
mined without regard to the applica-
tion of sections 2044, 2207A, and 2519. 

(4) Split-gift transfers. In the case of a 
transfer with respect to which the do-
nor’s spouse makes an election under 
section 2513 to treat the gift as made 
one-half by the spouse, the electing 
spouse is treated as the transferor of 
one-half of the entire value of the prop-
erty transferred by the donor, regard-
less of the interest the electing spouse 
is actually deemed to have transferred 
under section 2513. The donor is treated 
as the transferor of one-half of the 
value of the entire property. See 
§ 26.2632–1(c)(5) Example 3, regarding al-
location of GST exemption with re-
spect to split-gift transfers subject to 
an ETIP. 

(5) Examples. The following examples 
illustrate the principles of this para-
graph (a): 

Example 1. Identity of transferor. T transfers 
$100,000 to a trust for the sole benefit of T’s 
grandchild. The transfer is subject to Fed-
eral gift tax because a gift tax is imposed 
under section 2501(a) (without regard to ex-
emptions, exclusions, deductions, and cred-
its). Thus, for purposes of chapter 13, T is the 
transferor of the $100,000. It is immaterial 
that a portion of the transfer is excluded 
from the total amount of T’s taxable gift by 
reason of section 2503(b). 

Example 2. Gift splitting and identity of trans-
feror. The facts are the same as in EXAMPLE 
1, except T’s spouse, S, consents under sec-
tion 2513 to split the gift with T. For pur-
poses of chapter 13, S and T are each treated 
as a transferor of $50,000 to the trust. 

Example 3. Change of transferor on subse-
quent transfer tax event. T transfers $100,000 
to a trust providing that all the net trust in-
come is to be paid to T’s spouse, S, for S’s 
lifetime. T elects under section 2523(f) to 
treat the transfer as a transfer of qualified 
terminable interest property, and T does not 
make the reverse QTIP election under sec-
tion 2652(a)(3). On S’s death, the trust prop-
erty is included in S’s gross estate under sec-
tion 2044. Thus, S becomes the transferor at 
the time of S’s death. 

Example 4. Effect of transfer of an interest in 
trust on identity of the transferor. T transfers 
$100,000 to a trust providing that all of the 
net income is to be paid to T’s child, C, for 
C’s lifetime. At C’s death, the trust property 
is to be paid to T’s grandchild. C transfers 

the income interest to X, an unrelated party, 
in a transfer that is a completed transfer for 
Federal gift tax purposes. Because C’s trans-
fer is a transfer of a term interest in the 
trust that does not affect the rights of other 
parties with respect to the trust property, T 
remains the transferor with respect to the 
trust. 

Example 5. Effect of lapse of withdrawal right 
on identity of transferor. T transfers $10,000 to 
a new trust providing that the trust income 
is to be paid to T’s child, C, for C’s life and, 
on the death of C, the trust principal is to be 
paid to T’s grandchild, GC. The trustee has 
discretion to distribute principal for GC’s 
benefit during C’s lifetime. C has a right to 
withdraw $10,000 from the trust for a 60-day 
period following the transfer. Thereafter, the 
power lapses. C does not exercise the with-
drawal right. The transfer by T is subject to 
Federal gift tax because a gift tax is imposed 
under section 2501(a) (without regard to ex-
emptions, exclusions, deductions, and cred-
its) and, thus, T is treated as having trans-
ferred the entire $10,000 to the trust. On the 
lapse of the withdrawal right, C becomes a 
transferor to the extent C is treated as hav-
ing made a completed transfer for purposes 
of chapter 12. Therefore, except to the extent 
that the amount with respect to which the 
power of withdrawal lapses exceeds the 
greater of $5,000 or 5% of the value of the 
trust property, T remains the transferor of 
the trust property for purposes of chapter 13. 

Example 6. Effect of reverse QTIP election on 
identity of the transferor. T establishes a tes-
tamentary trust having a principal of 
$500,000. Under the terms of the trust, all 
trust income is payable to T’s surviving 
spouse, S, during S’s lifetime. T’s executor 
makes an election to treat the trust prop-
erty as qualified terminable interest prop-
erty and also makes the reverse QTIP elec-
tion. For purposes of chapter 13, T is the 
transferor with respect to the trust. On S’s 
death, the then full fair market value of the 
trust is includible in S’s gross estate under 
section 2044. However, because of the reverse 
QTIP election, S does not become the trans-
feror with respect to the trust; T continues 
to be the transferor. 

Example 7. Effect of reverse QTIP election on 
constructive additions. The facts are the same 
as in Example 6, except the inclusion of the 
QTIP trust in S’s gross estate increased the 
Federal estate tax liability of S’s estate by 
$200,000. The estate does not exercise the 
right of recovery from the trust granted 
under section 2207A. Under local law, the 
beneficiaries of S’s residuary estate (which 
bears all estate taxes under the will) could 
compel the executor to exercise the right of 
recovery but do not do so. Solely for pur-
poses of chapter 13, the beneficiaries of the 
residuary estate are not treated as having 
made an addition to the trust by reason of 
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their failure to exercise their right of recov-
ery. Because of the reverse QTIP election, 
for GST purposes, the trust property is not 
treated as includible in S’s gross estate and, 
under those circumstances, no right of recov-
ery exists. 

Example 8. Effect of reverse QTIP election on 
constructive additions. S, the surviving spouse 
of T, dies testate. At the time of S’s death, 
S was the beneficiary of a trust with respect 
to which T’s executor made a QTIP election 
under section 2056(b)(7). Thus, the trust is in-
cludible in S’s gross estate under section 
2044. T’s executor also made the reverse 
QTIP election with respect to the trust. S’s 
will provides that all death taxes payable 
with respect to the trust are payable from 
S’s residuary estate. Since the transferor of 
the property is determined without regard to 
section 2044 and section 2207A, S is not treat-
ed as making a constructive addition to the 
trust by reason of the tax apportionment 
clause in S’s will. 

Example 9. Split-gift transfers. T transfers 
$100,000 to an inter vivos trust that provides 
T with an annuity payable for ten years or 
until T’s prior death. The annuity satisfies 
the definition of a qualified interest under 
section 2702(b). When the trust terminates, 
the corpus is to be paid to T’s grandchild, 
GC. T’s spouse, S, consents under section 
2513 to have the gift treated as made one-half 
by S. Under section 2513, only the actuarial 
value of the gift to GC is eligible to be treat-
ed as made one-half by S. However, because 
S is treated as the donor of one-half of the 
gift to GC, S becomes the transferor of one- 
half of the entire trust ($50,000) for purposes 
of Chapter 13. 

(b) Trust defined—(1) In general. A 
trust includes any arrangement (other 
than an estate) that has substantially 
the same effect as a trust. Thus, for ex-
ample, arrangements involving life es-
tates and remainders, estates for years, 
and insurance and annuity contracts 
are trusts. Generally, a transfer as to 
which the identity of the transferee is 
contingent upon the occurrence of an 
event is a transfer in trust; however, a 
transfer of property included in the 
transferor’s gross estate, as to which 
the identity of the transferee is contin-
gent upon an event that must occur 
within 6 months of the transferor’s 
death, is not considered a transfer in 
trust solely by reason of the existence 
of the contingency. 

(2) Examples. The following examples 
illustrate the provisions of this para-
graph (b): 

Example 1. Uniform gifts to minors transfers. 
T transfers cash to an account in the name 

of T’s child, C, as custodian for C’s child, GC 
(who is a minor), under a state statute sub-
stantially similar to the Uniform Gifts to 
Minors Act. For purposes of chapter 13, the 
transfer to the custodial account is treated 
as a transfer to a trust. 

Example 2. Contingent transfers. T bequeaths 
$200,000 to T’s child, C, provided that if C 
does not survive T by more than 6 months, 
the bequest is payable to T’s grandchild, GC. 
C dies 4 months after T. The bequest is not 
a transfer in trust because the contingency 
that determines the recipient of the bequest 
must occur within 6 months of T’s death. 
The bequest to GC is a direct skip. 

Example 3. Contingent transfers. The facts 
are the same as in Example 2, except C must 
survive T by 18 months to take the bequest. 
The bequest is a transfer in trust for pur-
poses of chapter 13, and the death of C is a 
taxable termination. 

(c) Trustee defined. The trustee of a 
trust is the person designated as trust-
ee under local law or, if no such person 
is so designated, the person in actual 
or constructive possession of property 
held in trust. 

(d) Executor defined. For purposes of 
chapter 13, the executor is the executor 
or administrator of the decedent’s es-
tate. However, if no executor or admin-
istrator is appointed, qualified or act-
ing within the United States, the ex-
ecutor is the fiduciary who is primarily 
responsible for payment of the dece-
dent’s debts and expenses. If there is no 
such executor, administrator or fidu-
ciary, the executor is the person in ac-
tual or constructive possession of the 
largest portion of the value of the dece-
dent’s gross estate. 

(e) Interest in trust. See § 26.2612–1(e) 
for the definition of interest in trust. 

[T.D. 8644, 60 FR 66903, Dec. 27, 1995; 61 FR 
29654, June 12, 1996, as amended by T.D. 8720, 
62 FR 27498, May 20, 1997] 

§ 26.2652–2 Special election for quali-
fied terminable interest property. 

(a) In general. If an election is made 
to treat property as qualified ter-
minable interest property (QTIP) under 
section 2523(f) or section 2056(b)(7), the 
person making the election may, for 
purposes of chapter 13, elect to treat 
the property as if the QTIP election 
had not been made (reverse QTIP elec-
tion). An election under this section is 
irrevocable. An election under this sec-
tion is not effective unless it is made 
with respect to all of the property in 
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