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specified percentage of the entity’s net 
income or proceeds that are attrib-
utable to the transaction for the rel-
evant tax year (or a period within that 
tax year). The rate of tax depends on 
whether the entity knew or had reason 
to know that the transaction was a 
prohibited tax shelter transaction at 
the time the entity became a party to 
the transaction. See § 53.4965–7(a) for 
the discussion of the entity-level excise 
tax under section 4965(a)(1). See 
§ 53.4965–6 for the discussion of ‘‘know-
ing or having reason to know.’’ See 
§ 53.4965–8 for the definition of net in-
come and proceeds and the standard for 
allocating net income and proceeds 
that are attributable to a prohibited 
tax shelter transaction to various peri-
ods. 

(b) Manager-level excise tax. Section 
4965(a)(2) imposes a manager-level ex-
cise tax on ‘‘entity managers,’’ as de-
fined in section 4965(d), of tax-exempt 
entities who approve the entity as a 
party (or otherwise cause the entity to 
be a party) to a prohibited tax shelter 
transaction and know or have reason 
to know, at the time the tax-exempt 
entity enters into the transaction, that 
the transaction is a prohibited tax 
shelter transaction. See § 53.4965–5 for 
the definition of entity manager and 
the meaning of ‘‘approving or other-
wise causing,’’ and § 53.4965–6 for the 
discussion of ‘‘knowing or having rea-
son to know.’’ See § 53.4965–7(b) for the 
discussion of the manager-level excise 
tax under section 4965(a)(2). 

(c) Effective/applicability dates. See 
§ 53.4965–9 for the discussion of the rel-
evant effective and applicability dates. 

[T.D. 9492, 75 FR 38702, July 6, 2010] 

§ 53.4965–2 Covered tax-exempt enti-
ties. 

(a) In general. Under section 4965(c), 
the term ‘‘tax-exempt entity’’ refers to 
entities that are described in sections 
501(c), 501(d), or 170(c) (other than the 
United States), Indian tribal govern-
ments (within the meaning of section 
7701(a)(40)), and tax-qualified pension 
plans, individual retirement arrange-
ments and similar tax-favored savings 
arrangements that are described in sec-
tions 4979(e)(1), (2) or (3), 529, 457(b), or 
4973(a). The tax-exempt entities re-
ferred to in section 4965(c) are divided 

into two broad categories, non-plan en-
tities and plan entities. 

(b) Non-plan entities. Non-plan enti-
ties are— 

(1) Entities described in section 
501(c); 

(2) Religious or apostolic associations 
or corporations described in section 
501(d); 

(3) Entities described in section 
170(c), including states, possessions of 
the United States, the District of Co-
lumbia, political subdivisions of states 
and political subdivisions of posses-
sions of the United States (but not in-
cluding the United States); and 

(4) Indian tribal governments within 
the meaning of section 7701(a)(40). 

(c) Plan entities. Plan entities are— 
(1) Entities described in section 

4979(e)(1) (qualified plans under section 
401(a), including qualified cash or de-
ferred arrangements under section 
401(k) (including a section 401(k) plan 
that allows designated Roth contribu-
tions)); 

(2) Entities described in section 
4979(e)(2) (annuity plans described in 
section 403(a)); 

(3) Entities described in section 
4979(e)(3) (annuity contracts described 
in section 403(b), including a section 
403(b) arrangement that allows Roth 
contributions); 

(4) Qualified tuition programs de-
scribed in section 529; 

(5) Eligible deferred compensation 
plans under section 457(b) that are 
maintained by a governmental em-
ployer as defined in section 457(e)(1)(A); 

(6) Arrangements described in section 
4973(a) which include— 

(i) Individual retirement plans de-
fined in section 408(a) and (b), includ-
ing— 

(A) Simplified employee pensions 
(SEPs) under section 408(k); 

(B) Simple individual retirement ac-
counts (SIMPLEs) under section 408(p); 

(C) Deemed individual retirement ac-
counts or annuities (IRAs) qualified 
under a qualified plan (deemed IRAs) 
under section 408(q); and 

(D) Roth IRAs under section 408A. 
(ii) Arrangements described in sec-

tion 220(d) (Archer Medical Savings Ac-
counts (MSAs)); 
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(iii) Arrangements described in sec-
tion 403(b)(7) (custodial accounts treat-
ed as annuity contracts); 

(iv) Arrangements described in sec-
tion 530 (Coverdell education savings 
accounts); and 

(v) Arrangements described in sec-
tion 223(d) (health savings accounts 
(HSAs)). 

(d) Effective/applicability dates. See 
§ 53.4965–9 for the discussion of the rel-
evant effective and applicability dates. 

[T.D. 9492, 75 FR 38702, July 6, 2010; 75 FR 
46844, Aug. 4, 2010] 

§ 53.4965–3 Prohibited tax shelter 
transactions. 

(a) In general. Under section 4965(e), 
the term prohibited tax shelter trans-
action means— 

(1) Listed transactions within the 
meaning of section 6707A(c)(2), includ-
ing subsequently listed transactions 
described in paragraph (b) of this sec-
tion; and 

(2) Prohibited reportable trans-
actions, which consist of the following 
reportable transactions within the 
meaning of section 6707A(c)(1)— 

(i) Confidential transactions, as de-
scribed in § 1.6011–4(b)(3) of this chap-
ter; or 

(ii) Transactions with contractual 
protection, as described in § 1.6011– 
4(b)(4) of this chapter. 

(b) Subsequently listed transactions. A 
subsequently listed transaction for 
purposes of section 4965 is a trans-
action that is identified by the Sec-
retary as a listed transaction after the 
tax-exempt entity has entered into the 
transaction and that was not a prohib-
ited reportable transaction (within the 
meaning of section 4965(e)(1)(C) and 
paragraph (a)(2) of this section) at the 
time the entity entered into the trans-
action. 

(c) Cross-reference. The determination 
of whether a transaction is a listed 
transaction or a prohibited reportable 
transaction for section 4965 purposes 
shall be made under the law applicable 
to section 6707A(c)(1) and (c)(2). 

(d) Effective/applicability dates. See 
§ 53.4965–9 for the discussion of the rel-
evant effective and applicability dates. 

[T.D. 9492, 75 FR 38702, July 6, 2010] 

§ 53.4965–4 Definition of tax-exempt 
party to a prohibited tax shelter 
transaction. 

(a) In general. For purposes of sec-
tions 4965 and 6033(a)(2), a tax-exempt 
entity is a party to a prohibited tax 
shelter transaction if the entity— 

(1) Facilitates a prohibited tax shel-
ter transaction by reason of its tax-ex-
empt, tax indifferent or tax-favored 
status; or 

(2) Is identified in published guid-
ance, by type, class or role, as a party 
to a prohibited tax shelter transaction. 

(b) Published guidance may identify 
which tax-exempt entities, by type, 
class or role, will not be treated as a 
party to a prohibited tax shelter trans-
action. 

(c) Example. The following example 
illustrates the principle of paragraph 
(a)(1) of this section: 

Example. A tax-exempt entity enters into a 
transaction (Transaction A) with an S cor-
poration. Transaction A is the same as or 
substantially similar to the transaction 
identified by the Secretary as a listed trans-
action in Notice 2004–30 (2004–1 CB 828). The 
tax-exempt entity’s role in Transaction A is 
similar to the role of the tax-exempt party, 
as described in Notice 2004–30. Under the 
terms of the transaction, as described in No-
tice 2004–30, the tax-exempt entity receives 
the S corporation stock and purports to aid 
the S corporation and its shareholders in 
avoiding taxable income. The tax-exempt en-
tity facilitates Transaction A by reason of 
its tax-exempt, tax indifferent or tax-favored 
status. Accordingly, the tax-exempt entity is 
a party to Transaction A for purposes of sec-
tions 4965 and 6033(a)(2). See 
§ 601.601(d)(2)(ii)(b) of this chapter. 

(d) Effective/applicability dates. See 
§ 53.4965–9 for the discussion of the rel-
evant effective and applicability dates. 

[T.D. 9492, 75 FR 38702, July 6, 2010] 

§ 53.4965–5 Entity managers and re-
lated definitions. 

(a) Entity manager of a non-plan enti-
ty—(1) In general. Under section 
4965(d)(1), an entity manager of a non- 
plan entity is— 

(i) A person with the authority or re-
sponsibility similar to that exercised 
by an officer, director, or trustee of an 
organization (that is, the non-plan en-
tity); and 
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