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of § 301.6365–2 for special rules with re-
spect to withholding in the case of fis-
cal-year taxpayers. 

(e) Expeditious treatment of judicial 
proceedings. Under section 6363(d)(4), 
any judicial proceedings to which a 
State and the United States are par-
ties, and which are brought pursuant to 
section 6363, are entitled to receive a 
preference, and to be heard and deter-
mined as expeditiously as possible, 
upon request of the Secretary or the 
State. 

[T.D. 7577, 43 FR 59375, Dec. 20, 1978] 

§ 301.6365–1 Definitions. 
(a) State. For purposes of subchapter 

E and the regulations thereunder, the 
term ‘‘State’’ shall include the District 
of Columbia, but shall not include the 
Commonwealth of Puerto Rico or any 
possession of the United States. 

(b) Governor. For purposes of sub-
chapter E and the regulations there-
under, the term ‘‘Governor’’ shall in-
clude the Mayor of the District of Co-
lumbia. 

[T.D. 7577, 43 FR 59375, Dec. 20, 1978] 

§ 301.6365–2 Commencement and ces-
sation of applicability of sub-
chapter E to individual taxpayers. 

(a) General rule. Except for purposes 
of chapter 24 (relating to the collection 
of income tax at source on wages), 
whenever subchapter E begins or ceases 
to apply to any State (i.e., a State 
agreement begins or ceases to be effec-
tive) as of any January 1, such com-
mencement or cessation of applica-
bility shall apply to taxable years of 
individuals beginning on or after such 
date. For example, if subchapter E be-
gins to apply to a particular State on 
January 1, 1980, it would become appli-
cable for calendar year 1980 for cal-
endar-year taxpayers in that State; but 
if a taxpayer in the State is using a fis-
cal year running from July 1 to June 
30, the subchapter would begin to apply 
(except for purposes of chapter 24) to 
that taxpayer on July 1, 1980, for his 
taxable year ending June 30, 1981. Simi-
larly, if the subchapter ceases to apply 
to such State on January 1, 1982, it 
would cease to apply to calendar-year 
taxpayers after the end of calendar 
year 1981; but it would cease to apply 

(except for purposes of chapter 24) to 
fiscal-year taxpayers at the end of 
their fiscal years which are in progress 
on January 1, 1982. The cessation of ap-
plicability of subchapter E to a State 
does not affect rights, duties, and li-
abilities with respect to any taxable 
year for which subchapter E does apply 
with respect to any taxpayer (or his 
employer). 

(b) Special rules pertaining to with-
holding—(1) Subchapter E beginning to 
apply. The Federal withholding system 
provided in chapter 24 shall go into ef-
fect for State individual income tax 
purposes with respect to wages paid on 
or after the January 1 as of which sub-
chapter E begins to apply to a State. If 
an employee is subject to a qualified 
tax imposed by the State, such with-
holding system shall apply to his wages 
paid on or after that January 1, with-
out regard to whether he is a calendar- 
year or fiscal-year taxpayer. See 
§ 301.6363–3 with respect to transition- 
year rules. 

(2) Subchapter E ceasing to apply. The 
Federal withholding system provided 
in chapter 24 shall cease to be effective 
for State tax purposes with respect to 
wages paid on or after the January 1 as 
of which subchapter E ceases to apply 
to the State, although fiscal-year tax-
payers of that State continue to be 
subject to the other provisions of sub-
chapter E for the remainder of their 
fiscal years then in progress. See 
§ 301.6363–3 with respect to transition- 
year rules. 

[T.D. 7577, 43 FR 59375, Dec. 20, 1978] 

Abatements, Credits, and Refunds 
PROCEDURE IN GENERAL 

§ 301.6401–1 Amounts treated as over-
payments. 

(a) The term ‘‘overpayment’’ in-
cludes: 

(1) Any payment of any internal rev-
enue tax which is assessed or collected 
after the expiration of the period of 
limitation applicable thereto. 

(2) Any amount allowable for a tax-
able year as credits under sections 31 
(relating to tax withheld on wages), 39 
(relating to certain uses of gasoline, 
special fuels, and, lubricating oil), 43 
(relating to earned income credit), and 

VerDate Mar<15>2010 12:06 Jul 16, 2014 Jkt 232106 PO 00000 Frm 00387 Fmt 8010 Sfmt 8010 Y:\SGML\232106.XXX 232106eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



378 
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667(b) (relating to taxes paid by certain 
trusts) which exceeds the tax imposed 
by subtitle A of the Code (reduced by 
the credits allowable under subpart A 
of part IV of subchapter A of chapter 1 
of the Code, other than the credits al-
lowable under sections 31, 39, and 43) 
for such year. 

(b) An amount paid as tax shall not 
be considered not to constitute an 
overpayment solely by reason of the 
fact that there was no tax liability in 
respect of which such amount was paid. 

[T.D. 7204, 37 FR 17158, Aug. 25, 1972, as 
amended by T.D. 7537, 43 FR 13878, Apr. 3, 
1978] 

§ 301.6402–1 Authority to make credits 
or refunds. 

The Commissioner, within the appli-
cable period of limitations, may credit 
any overpayment of tax, including in-
terest thereon, against any out-
standing liability for any tax (or for 
any interest, additional amount, addi-
tion to the tax, or assessable penalty) 
owed by the person making the over-
payment and the balance, if any, shall 
be refunded, subject to sections 6402 (c) 
and (d) and the regulations thereunder, 
to that person by the Commissioner. 

[T.D. 8053, 50 FR 39662, Sept. 30, 1985] 

§ 301.6402–2 Claims for credit or re-
fund. 

(a) Requirement that claim be filed. (1) 
Credits or refunds of overpayments 
may not be allowed or made after the 
expiration of the statutory period of 
limitation properly applicable unless, 
before the expiration of such period, a 
claim therefor has been filed by the 
taxpayer. Furthermore, under section 
7422, a civil action for refund may not 
be instituted unless a claim has been 
filed within the properly applicable pe-
riod of limitation. 

(2) In the case of a claim filed prior 
to April 15, 1968, the claim together 
with appropriate supporting evidence 
shall be filed in the office of the inter-
nal revenue officer to whom the tax 
was paid or with the assistant regional 
Commissioner (alcohol, tobacco, and 
firearms) where the regulations re-
specting the particular tax to which 
the claim relates specifically require 
the claim to be filed with that officer. 
Except as provided in paragraph (b) of 

§ 301.6091–1 (relating to hand-carried 
documents), in the case of a claim filed 
after April 14, 1968, the claim, together 
with appropriate supporting evidence, 
shall be filed (i) with the Director of 
International Operations if the tax was 
paid to him or (ii) with the assistant 
regional Commissioner (alcohol, to-
bacco, and firearms) where the regula-
tions respecting the particular tax to 
which the claim relates specifically re-
quire the claim to be filed with that of-
ficer; otherwise, the claim with appro-
priate supporting evidence must be 
filed with the service center serving 
the internal revenue district in which 
the tax was paid. As to interest in the 
case of credits or refunds, see section 
6611. See section 7502 for provisions 
treating timely mailing as timely fil-
ing and section 7503 for time for filing 
claim when the last day falls on Satur-
day, Sunday, or legal holiday. 

(b) Grounds set forth in claim. (1) No 
refund or credit will be allowed after 
the expiration of the statutory period 
of limitation applicable to the filing of 
a claim therefor except upon one or 
more of the grounds set forth in a 
claim filed before the expiration of 
such period. The claim must set forth 
in detail each ground upon which a 
credit or refund is claimed and facts 
sufficient to apprise the Commissioner 
of the exact basis thereof. The state-
ment of the grounds and facts must be 
verified by a written declaration that 
it is made under the penalties of per-
jury. A claim which does not comply 
with this paragraph will not be consid-
ered for any purpose as a claim for re-
fund or credit. 

(2) Neither the district director nor 
the director of the regional service cen-
ter has authority to refund on equi-
table grounds penalties or other 
amounts legally collected. 

(c) Form for filing claim. Except for 
claims filed after June 30, 1976 for the 
refunding of overpayment of income 
taxes, all claims by taxpayers for the 
refunding of taxes, interest, penalties, 
and additions to tax shall be made on 
Form 843. For special rules applicable 
to income tax, see § 301.6402–3. For 
other provisions relating to credits and 
refunds of taxes other than income tax, 
see the regulations relating to the par-
ticular tax. 
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