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Example 5. An individual, on June 1, 1989, 
received advice from the Service that con-
cluded that no gain or loss would be recog-
nized with respect to a transfer of property 
to his spouse under section 1041. The advice 
does not relate to a continuing action. 
Therefore, the taxpayer may not rely on the 
advice of the Service for transfers other than 
the transfer discussed in the taxpayer’s writ-
ten request for advice. 

(g) Effective date. Section 6404(f) shall 
apply with respect to advice requested 
on or after January 1, 1989. 

[T.D. 8254, 54 FR 21057, May 16, 1989. Redesig-
nated at 55 FR 14245, Apr. 17, 1990] 

§ 301.6404–4 Suspension of interest 
and certain penalties when the In-
ternal Revenue Service does not 
timely contact the taxpayer. 

(a) Suspension—(1) In general. Except 
as provided in paragraph (b) of this sec-
tion, if an individual taxpayer files a 
return of tax imposed by subtitle A on 
or before the due date for the return 
(including extensions) and the Internal 
Revenue Service does not timely pro-
vide the taxpayer with a notice specifi-
cally stating the amount of any in-
creased liability and the basis for that 
liability, then the IRS must suspend 
the imposition of any interest, penalty, 
addition to tax, or additional amount, 
with respect to any failure relating to 
the return that is computed by ref-
erence to the period of time the failure 
continues to exist and that is properly 
allocable to the suspension period. The 
notice described in this paragraph (a) is 
timely if provided before the close of 
the 18-month period (36-month period 
in the case of notices provided after 
November 25, 2007, subject to the provi-
sions of paragraph (a)(5)) beginning on 
the later of the date on which the re-
turn is filed or the due date of the re-
turn without regard to extensions. 

(2) Treatment of amended returns and 
other documents—(i) Amended returns 
filed on or after December 21, 2005, that 
show an increase in tax liability. If a tax-
payer, on or after December 21, 2005, 
provides to the IRS an amended return 
or one or more other signed written 
documents showing an increase in tax 
liability, the date on which the return 
was filed will, for purposes of this para-
graph (a), be the date on which the last 
of the documents was provided. Docu-
ments described in this paragraph 

(a)(2)(i) are provided on the date that 
they are received by the IRS. 

(ii) Amended returns that show a de-
crease in tax liability. If a taxpayer pro-
vides to the IRS an amended return or 
other signed written document that 
shows a decrease in tax liability, any 
interest, penalty, addition to tax, or 
additional amount will not be sus-
pended if the IRS at any time proposes 
to adjust the changed item or items on 
the amended return or other signed 
written document. 

(iii) Amended returns and other docu-
ments as notice.—(A) As to the items re-
ported, an amended return or one or 
more other signed written documents 
showing that the taxpayer owes an ad-
ditional amount of tax for the taxable 
year serves as the notice described in 
paragraph (a)(1) of this section with re-
spect to the items reported on the 
amended return. 

(B) Example. 
An individual taxpayer timely files a 

Federal income tax return for taxable 
year 2008 on April 15, 2009. On January 
19, 2010, the taxpayer mails to the IRS 
an amended return reporting an addi-
tional item of income and an increased 
tax liability for taxable year 2008. The 
IRS receives the amended return on 
January 21, 2010. The amended return 
will be treated for purposes of this 
paragraph (a) as filed on January 21, 
2010, the date the IRS received it. Pur-
suant to paragraph (a)(2)(iii) of this 
section, the amended return serves as 
the notice described in paragraph (a)(1) 
of this section with respect to the item 
reported on the amended return. Ac-
cordingly, because the filing of the 
amended return and the provision of 
notice occur simultaneously, no sus-
pension of any interest, penalty, addi-
tion to tax or additional amount will 
occur under this paragraph (a) with re-
spect to the item reported on the 
amended return. 

(iv) Joint return after filing separate re-
turn. A joint return filed under section 
6013(b) is subject to the rules for 
amended returns described in this para-
graph (a)(2). The IRS will not suspend 
any interest, penalty, addition to tax, 
or additional amount on a joint return 
filed under section 6013(b) after the fil-
ing of a separate return unless each 
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spouse’s separate return, if required to 
be filed, was timely. 

(3) Separate application. This para-
graph (a) shall be applied separately 
with respect to each item or adjust-
ment. 

(4) Duration of suspension period. The 
suspension period described in para-
graph (a)(1) of this section begins the 
day after the close of the 18-month pe-
riod (36-month period, in the case of 
notices provided after November 25, 
2007, subject to the provisions of para-
graph (a)(5)) beginning on the later of 
the date on which the return is filed or 
the due date of the return without re-
gard to extensions. The suspension pe-
riod ends 21 days after the earlier of 
the date on which the IRS mails the re-
quired notice to the taxpayer’s last 
known address, the date on which the 
required notice is hand-delivered to the 
taxpayer, or the date on which the IRS 
receives an amended return or other 
signed written document showing an 
increased tax liability. 

(5) Certain notices provided on or after 
November 26, 2007. If the IRS provides 
the notice described in paragraph (a)(1) 
of this section to a taxpayer on or after 
November 26, 2007, and the notice re-
lates to an individual Federal income 
tax return that was timely filed before 
that date, the following rules will 
apply: 

(i) Eighteen-month period has closed. If, 
as of November 25, 2007, the 18-month 
period described in paragraph (a)(1) of 
this section has closed and the IRS has 
not provided the taxpayer with the no-
tice described in that paragraph (a)(1), 
the suspension described in paragraph 
(a)(1) of this section will begin on the 
day after the close of the 18-month pe-
riod. The suspension will end on the 
date that is 21 days after the notice is 
provided. 

(ii) All other cases. In all other cases, 
the suspension described in paragraph 
(a)(1) of this section will begin on the 
day after the close of the 36-month pe-
riod described in that paragraph (a)(1) 
and end on the date that is 21 days 
after the notice described in paragraph 
(a)(1) of this section is provided. 

(6) Examples. The following examples, 
which assume that no exceptions in 
section 6404(g)(2) to the general rule of 

suspension apply, illustrate the rules of 
this paragraph (a). 

Example 1. An individual taxpayer timely 
files a Federal income tax return for taxable 
year 2005 on April 17, 2006. On December 11, 
2007, the taxpayer mails to the IRS an 
amended return reporting an additional item 
of income and an increased tax liability for 
taxable year 2005. The IRS receives the 
amended return on December 13, 2007. On 
January 16, 2008, the IRS provides the tax-
payer with a notice stating that the tax-
payer has an additional tax liability based 
on the disallowance of a deduction the tax-
payer claimed on his original return and did 
not change on his amended return. The date 
the amended return was received substitutes 
for the date that the original return was 
filed with respect to the additional item of 
tax liability reported on the amended return. 
Thus, the IRS will not suspend any interest, 
penalty, addition to tax, or additional 
amount with respect to the additional item 
of income and the increased tax liability re-
ported on the amended return. The suspen-
sion period for the additional tax liability 
based on the IRS’s disallowance of the deduc-
tion begins on October 17, 2007, so the IRS 
will suspend any interest, penalty, addition 
to tax, and additional amount with respect 
to the disallowed deduction and additional 
tax liability from that date through Feb-
ruary 6, 2008, which is 21 days after the IRS 
provided notice of the additional tax liabil-
ity and the basis for that liability. The sus-
pension period in this example begins 18 
months after filing the return (not 36 
months) because, as of November 25, 2007, the 
18-month period beginning on the date the 
return was filed had closed without the IRS 
giving notice of the additional liability. 
Thus, under the rules in paragraph (a)(5) of 
this section, the suspension period begins 18 
months from the April 17, 2006 return filing 
date. 

Example 2. An individual taxpayer files a 
Federal income tax return for taxable year 
2008 on April 15, 2009. The taxpayer consents 
to extend the time within which the IRS 
may assess any tax due on the return until 
June 30, 2013. On December 20, 2012, the IRS 
provides a notice to the taxpayer specifically 
stating the taxpayer’s liability and the basis 
for the liability. The suspension period for 
the liability identified by the IRS begins on 
April 15, 2012, so the IRS will suspend any in-
terest, penalty, addition to tax, and addi-
tional amount with respect to that liability 
from that date through January 10, 2013, 
which is 21 days after the IRS provided no-
tice of the additional tax liability and the 
basis for that liability. 

(7) Notice of liability and the basis for 
the liability—(i) In general. Notice to the 
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taxpayer must be in writing and spe-
cifically state the amount of the liabil-
ity and the basis for the liability. The 
notice must provide the taxpayer with 
sufficient information to identify 
which items of income, deduction, loss, 
or credit the IRS has adjusted or pro-
poses to adjust, and the reason for that 
adjustment. Notice of the reason for 
the adjustment does not require a de-
tailed explanation or a citation to any 
Internal Revenue Code section or other 
legal authority. The IRS need not in-
corporate all of the information nec-
essary to satisfy the notice require-
ment within a single document or pro-
vide all of the information at the same 
time. Documents that may contain in-
formation sufficient to constitute no-
tice, either alone or in conjunction 
with other documents, include, but are 
not limited to, statutory notices of de-
ficiency; examination reports (for ex-
ample, Form 4549, Income Tax Examina-
tion Changes or Form 886–A, Expla-
nation of Items); Form 870, Waiver of Re-
striction on Assessments and Collection of 
Deficiency in Tax and Acceptance of 
Overassessment; notices of proposed de-
ficiency that allow the taxpayer an op-
portunity for review in the Office of 
Appeals (30-day letters); notices pursu-
ant to section 6213(b) (mathematical or 
clerical errors); and notice and demand 
for payment of a jeopardy assessment 
under section 6861. 

(ii) Tax attributable to TEFRA partner-
ship items. Notice to the partner or the 
tax matters partner (TMP) of a part-
nership subject to the unified audit and 
litigation procedures of subchapter C of 
chapter 63 of subtitle F of the Internal 
Revenue Code (TEFRA partnership pro-
cedures) that provides specific informa-
tion about the basis for the adjust-
ments to partnership items is suffi-
cient notice if a partner could reason-
ably compute the specific tax attrib-
utable to the partnership item based on 
the proposed adjustments as applied to 
the partner’s individual tax situation. 
Documents provided by the IRS during 
a TEFRA partnership proceeding that 
may contain information sufficient to 
satisfy the notice requirements in-
clude, but are not limited to, a Notice 
of Final Partnership Administrative 
Adjustment (FPAA); examination re-
ports (for example, Form 4605–A or 

Form 886–A); or a letter that allows the 
partners an opportunity for review in 
the Office of Appeals (60-day letter). 

(iii) Examples. The following exam-
ples illustrate the rules of this para-
graph (a)(7). 

Example 1. During an audit of Taxpayer A’s 
2005 taxable year return, the IRS questions a 
charitable deduction claimed on the return. 
The IRS provides A with a 30-day letter that 
proposes to disallow the charitable contribu-
tion deduction resulting in a deficiency of 
$1,000 and informs A that A may file a writ-
ten protest of the proposed disallowance 
with the Office of Appeals within 30 days. 
The letter includes as an attachment a copy 
of the revenue agent’s report that states, ‘‘It 
has not been established that the amount 
shown on your return as a charitable con-
tribution was paid during the tax year. 
Therefore, this deduction is not allowable.’’ 
The information in the 30-day letter and at-
tachment provides A with notice of the spe-
cific amount of the liability and the basis for 
that liability as described in this paragraph 
(a)(7). 

Example 2. Taxpayer B is a partner in part-
nership P, a TEFRA partnership for taxable 
year 2005. B claims a distributive share of 
partnership income on B’s Federal income 
tax return for 2005 timely filed on April 17, 
2006. On October 1, 2007, during the course of 
a partnership audit of P for taxable year 
2005, the IRS provides P’s TMP with a 60-day 
letter proposing to adjust P’s income by 
$10,000. The IRS previously had provided the 
TMP with a copy of the examination report 
explaining that the adjustment was based on 
$10,000 of unreported net income. On October 
31, 2007, P’s TMP informs B of the proposed 
adjustment as required by § 301.6223(g)–1(b). 
By accounting for B’s distributive share of 
the $10,000 of unreported income from P with 
B’s other income tax items, B can determine 
B’s tax attributable to the $10,000 partner-
ship adjustment. The information in the 60- 
day letter and the examination report allows 
B to compute the specific amount of the li-
ability attributable to the adjustment to the 
partnership item and the basis for that ad-
justment and therefore satisfies the notice 
requirement of paragraph (a). Because the 
IRS provided that notice to the TMP, B’s 
agent under the TEFRA partnership provi-
sions, within 18 months of the April 17, 2006 
filing date of B’s return, any interest, pen-
alty, addition to tax, or additional amount 
with respect to B’s tax liability attributable 
to B’s distributive share of the $10,000 of un-
reported partnership income will not be sus-
pended under section 6404(g). 

(8) Providing notice—(i) In general. The 
IRS may provide notice by mail or in 
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person to the taxpayer or the tax-
payer’s representative. If the IRS mails 
the notice, it must be sent to the tax-
payer’s last known address under rules 
similar to section 6212(b), except that 
certified or registered mail is not re-
quired. Notice is considered provided as 
of the date of mailing or delivery in 
person. 

(ii) Providing notice in TEFRA partner-
ship proceedings. In the case of TEFRA 
partnership proceedings, the IRS must 
provide notice of final partnership ad-
ministrative adjustments (FPAA) by 
mail to those partners specified in sec-
tion 6223. Within 60 days of an FPAA 
being mailed, the TMP is required to 
forward notice of the FPAA to those 
partners not entitled to direct notice 
from the IRS under section 6223. Cer-
tain partners with small interests in 
partnerships with more than 100 part-
ners may form a Notice Group and des-
ignate a partner to receive the FPAA 
on their behalf. The IRS may provide 
other information after the beginning 
of the partnership administrative pro-
ceeding to the TMP who, in turn, must 
provide that information to the part-
ners specified in § 301.6223(g)–1 within 30 
days of receipt. Pass-thru partners who 
receive notices and other information 
from the IRS or the TMP must forward 
that notice or information within 30 
days to those holding an interest 
through the pass-thru partner. Infor-
mation provided by the IRS to the 
TMP is deemed to be notice for pur-
poses of this section to those partners 
specified in § 301.6223(g)–1 as of the date 
the IRS provides that notice to the 
TMP. A similar rule applies to notice 
provided to the designated partner of a 
Notice Group, and to notice provided to 
a pass-thru partner. In the foregoing 
situations, the TMP, designated part-
ner, and pass-thru partner are agents 
for direct and indirect partners. Con-
sequently, notice to these agents is 
deemed to be notice to the partners for 
whom they act. 

(b) Exceptions—(1) Failure to file tax 
return or to pay tax. Paragraph (a) of 
this section does not apply to any pen-
alty imposed by section 6651. 

(2) Fraud. Paragraph (a) of this sec-
tion does not apply to any interest, 
penalty, addition to tax, or additional 
amount for a year involving a false or 

fraudulent return. If a taxpayer files a 
fraudulent return for a particular year, 
paragraph (a) of this section may apply 
to any other tax year of the taxpayer 
that does not involve fraud. Fraud af-
fecting a particular item on a return 
precludes paragraph (a) of this section 
from applying to any other items on 
that return. 

(3) Tax shown on return. Paragraph (a) 
of this section does not apply to any 
interest, penalty, addition to tax, or 
additional amount with respect to any 
tax liability shown on a return. 

(4) Gross misstatement—(i) Description. 
Paragraph (a) of this section does not 
apply to any interest, penalty, addition 
to tax, or additional amount with re-
spect to a gross misstatement. A gross 
misstatement for purposes of this para-
graph (b) means: 

(A) a substantial omission of income 
as described in section 6501(e)(1) or sec-
tion 6229(c)(2); 

(B) a gross valuation misstatement 
within the meaning of section 
6662(h)(2)(A) and (B); or 

(C) a misstatement to which the pen-
alty under section 6702(a) applies. 

(ii) Effect of gross misstatement. If a 
gross misstatement occurs, then para-
graph (a) of this section does not apply 
to any interest, penalty, addition to 
tax, or additional amount with respect 
to any items of income omitted from 
the return and with respect to over-
stated deductions, even though one or 
more of the omitted items would not 
constitute a substantial omission, 
gross valuation misstatement, or 
misstatement to which section 6702(a) 
applies. 

(5) Listed transactions and undisclosed 
reportable transactions—(i) In general. 
The general rule of suspension under 
section 6404(g)(1) does not apply to any 
interest, penalty, addition to tax, or 
additional amount with respect to any 
listed transaction as defined in section 
6707A(c) or any undisclosed reportable 
transaction. For purposes of this sec-
tion, an undisclosed reportable trans-
action is a reportable transaction de-
scribed in the regulations under sec-
tion 6011 that is not adequately dis-
closed under those regulations and that 
is not a listed transaction. The date 
that the IRS provides notice to the 
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taxpayer specifically stating the tax-
payer’s liability regarding a listed 
transaction or an undisclosed report-
able transaction and the basis for that 
liability is the controlling date for de-
termining whether the transaction is a 
listed transaction or an undisclosed re-
portable transaction for purposes of 
the suspension rules under section 
6404(g). 

(ii) Special rule for certain listed or un-
disclosed reportable transactions. With 
respect to interest relating to listed 
transactions and undisclosed report-
able transactions accruing on or before 
October 3, 2004, the exception to the 
general rule of interest suspension will 
not apply to a taxpayer who is a partic-
ipant in a settlement initiative with 
respect to that transaction, to any 
transaction in which the taxpayer has 
acted reasonably and in good faith, or 
to a closed transaction. For purposes of 
this special rule, a ‘‘participant in a 
settlement initiative,’’ a ‘‘taxpayer 
acting in good faith,’’ and a ‘‘closed 
transaction’’ have the following mean-
ings: 

(A) Participant in a settlement initia-
tive—(1) Participant in a settlement ini-
tiative who, as of January 23, 2006, had 
not reached agreement with the IRS. A 
participant in a settlement initiative in-
cludes a taxpayer who, as of January 
23, 2006, was participating in a settle-
ment initiative described in Internal 
Revenue Service Announcement 2005– 
80, 2005–2 C.B. 967. See 
§ 601.601(d)(2)(ii)(b) of this chapter. A 
taxpayer participates in the initiative 
by complying with Section 5 of the An-
nouncement. A taxpayer is not a par-
ticipant in a settlement initiative if, 
after January 23, 2006, the taxpayer 
withdraws from or terminates partici-
pation in the initiative, or the IRS de-
termines that a settlement agreement 
will not be reached under the initiative 
within a reasonable period of time. 

(2) Participant in a settlement initiative 
who, as of January 23, 2006, had reached 
agreement with the IRS. A participant in 
a settlement initiative is a taxpayer who, 
as of January 23, 2006, had entered into 
a settlement agreement under An-
nouncement 2005–80 or any other prior 
or contemporaneous settlement initia-
tive either offered through published 
guidance or, if the initiative was not 

formally published, direct contact with 
taxpayers known to have participated 
in a tax shelter promotion. 

(B) Taxpayer acting in good faith—(1) 
In general. The IRS may suspend inter-
est relating to a listed transaction or 
an undisclosed reportable transaction 
accruing on or before October 3, 2004, if 
the taxpayer has acted reasonably and 
in good faith. The IRS’s determination 
of whether a taxpayer has acted rea-
sonably and in good faith will take into 
account all the facts and cir-
cumstances surrounding the trans-
action. The facts and circumstances in-
clude, but are not limited to, whether 
the taxpayer disclosed the transaction 
and the taxpayer’s course of conduct 
after being identified as participating 
in the transaction, including the tax-
payer’s response to opportunities af-
forded to the taxpayer to settle the 
transaction, and whether the taxpayer 
engaged in unreasonable delay at any 
stage of the matter. 

(2) Presumption. If a taxpayer and the 
IRS promptly enter into a settlement 
agreement with respect to a trans-
action on terms proposed by the IRS 
or, in the event of atypical facts and 
circumstances, on terms more favor-
able to the taxpayer, and the taxpayer 
has complied with the terms of that 
agreement without unreasonable delay, 
the taxpayer will be presumed to have 
acted reasonably and in good faith ex-
cept in rare and unusual cir-
cumstances. Rare and unusual cir-
cumstances must involve specific ac-
tions involving harm to tax adminis-
tration. Even if a taxpayer does not 
qualify for the presumption described 
in this paragraph (b)(5)(iii)(B)(2), the 
taxpayer may still be granted interest 
suspension under the general facts and 
circumstances test set forth in para-
graph (b)(5)(iii)(B)(1) of this section. 

(3) Examples. The following examples 
illustrate the rules the IRS uses in de-
termining whether a taxpayer has 
acted reasonably and in good faith. 

Example 1. The taxpayer participated in a 
listed transaction. The IRS, in a letter sent 
directly to the taxpayer in July 2005, pro-
posed a settlement of the transaction. The 
taxpayer informed the IRS of his interest in 
the settlement within the prescribed time 
period. The revenue agent assigned to the 
taxpayer’s case was not able to calculate the 
taxpayer’s liability under the settlement or 
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tender a closing agreement to the taxpayer 
until March 2006. The taxpayer promptly ex-
ecuted the closing agreement and returned it 
to the IRS with a proposal for arrangements 
to pay the agreed-upon liability. The IRS 
agreed with the proposed arrangements for 
full payment. For purposes of the application 
of section 6404(g)(2)(E), the taxpayer has 
acted reasonably and in good faith. Interest 
accruing on or before October 3, 2004, relat-
ing to the transaction in which the taxpayer 
participated will be suspended. 

Example 2. The facts are the same as in Ex-
ample 1, except that the letter was sent by 
the IRS in February 2006, and the closing 
agreement was tendered to the taxpayer in 
April 2006. For purposes of the application of 
section 6404(g)(2)(E), the taxpayer has acted 
reasonably and in good faith. Interest accru-
ing on or before October 3, 2004, relating to 
the transaction in which the taxpayer par-
ticipated will be suspended. 

Example 3. The taxpayer participated in a 
listed transaction. In response to an offer of 
settlement extended by the IRS in August 
2005, the taxpayer informed the IRS of her 
interest in entering into a closing agreement 
on the terms proposed by the IRS. The rev-
enue agent assigned to the transaction cal-
culated the taxpayer’s liability under the 
settlement and tendered a closing agreement 
to the taxpayer in November 2005. The tax-
payer executed the closing agreement but 
failed to make any arrangement for payment 
of the agreed-upon liability stated in the 
closing agreement. Taking into account all 
the facts and circumstances surrounding the 
transaction, the taxpayer did not act reason-
ably and in good faith. Interest accruing on 
or before October 3, 2004, relating to the 
transaction in which the taxpayer partici-
pated will not be suspended. 

Example 4. The taxpayer participated in a 
listed transaction. In a letter sent by the 
IRS directly to the taxpayer in July 2005, the 
IRS extended an offer of settlement. The 
July 2005 letter informed the taxpayer that, 
absent atypical facts and circumstances, the 
taxpayer should not expect resolution of the 
tax issues on more favorable terms than pro-
posed in the letter. The taxpayer declined 
the proposed settlement terms of the letter 
and proceeded to Appeals to present what 
the taxpayer claimed were atypical facts and 
circumstances. The administrative file did 
not contain sufficient information bearing 
on atypical facts and circumstances, and the 
taxpayer failed to provide additional infor-
mation when requested by Appeals to explain 
how the transaction originally proposed to 
the taxpayer differed in structure or types of 
tax benefits claimed, from the transaction as 
implemented by the taxpayer. Appeals deter-
mined that the taxpayer’s facts and cir-
cumstances were not significantly different 
from those of other taxpayers who partici-
pated in that listed transaction and thus, 

were not atypical. In September 2006, the 
taxpayer and Appeals entered into a closing 
agreement on terms consistent with those 
originally proposed in the July 2005 letter. 
The taxpayer has complied with the terms of 
that closing agreement. For purposes of the 
application of section 6404(g)(2)(E), this tax-
payer is not presumed to have acted reason-
ably and in good faith; instead, the IRS will 
apply the general rule to determine whether 
to suspend interest accruing on or before Oc-
tober 3, 2004, relating to the transaction in 
which the taxpayer participated. 

Example 5. The facts are the same as in Ex-
ample 4, except that Appeals agrees that 
atypical facts were present that warrant ad-
ditional concessions by the government. A 
settlement is reached on terms more favor-
able to the taxpayer than those proposed in 
the July 2005 letter. For purposes of the ap-
plication of section 6404(g)(2)(E), this tax-
payer is presumed to have acted reasonably 
and in good faith, and absent evidence of 
rare or unusual circumstances harmful to 
tax administration, is eligible for suspension 
of interest accruing on or before October 3, 
2004, relating to the transaction in which the 
taxpayer participated. 

(C) Closed transactions. A transaction 
is considered closed for purposes of this 
clause if, as of December 14, 2005, the 
assessment of all federal income taxes 
for the taxable year in which the tax li-
ability to which the interest relates is 
prevented by the operation of any law 
or rule of law, or a closing agreement 
under section 7121 has been entered 
into with respect to the tax liability 
arising in connection with the trans-
action. 

(c) Special rules—(1) Tentative 
carryback and refund adjustments. If an 
amount applied, credited or refunded 
under section 6411 exceeds the over-
assessment properly attributable to a 
tentative carryback or refund adjust-
ment, any interest, penalty, addition 
to tax, or additional amount with re-
spect to the excess will not be sus-
pended. 

(2) Election under section 183(e)—(i) In 
general. If a taxpayer elects under sec-
tion 183(e) to defer the determination 
of whether the presumption that an ac-
tivity is engaged in for profit applies, 
the 18-month (or 36-month) notification 
period described in paragraph (a)(1) of 
this section will be tolled for the period 
to which the election applies. If the 18- 
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month (or 36-month) notification pe-
riod has passed as of the date the sec-
tion 183(e) election is made, the suspen-
sion period described in paragraph 
(a)(4) of this section will be tolled for 
the period to which the election applies 
and will resume the day after the toll-
ing period ends. Tolling will begin on 
the date the election is made and end 
on the later of the date the return for 
the last taxable year to which the elec-
tion applies is filed or is due without 
regard to extensions. 

(ii) Example. In taxable year 2007, tax-
payer begins training and showing 
horses. On January 4, 2011, the tax-
payer elects under section 183(e) to 
defer the determination of whether the 
horse-related activity will be presumed 
(under section 183(d)) to be engaged in 
for profit. Accordingly, under section 
183(e)(1), a determination of whether 
the section 183(d) presumption applies 
will not occur before the close of the 
2013 taxable year. Assume that in 2014, 
the IRS is considering issuing a notice 
of deficiency for taxable year 2009 re-
garding tax deductions claimed for the 
horse-related activity. Pursuant to 
paragraph (c)(2)(i) of this section, the 
36-month notification period under 
paragraph (a)(1) of this section will be 
tolled with respect to taxable year 2009 
for the period to which the section 
183(e) election applies. This tolling of 
the notification period begins on Janu-
ary 4, 2011 (the date the taxpayer made 
the section 183(e) election) and ends on 
the later of April 15, 2014, or the date 
the taxpayer’s return for taxable year 
2013 is filed. 

(d) Effective/Applicability date. Para-
graph (b)(5) of these regulations applies 
to interest relating to listed trans-
actions and undisclosed reportable 
transactions accruing before, on, or 
after October 3, 2004. Paragraphs (a), 
(b)(1) through (b)(4), and (c) are effec-
tive on August 22, 2011. 

[T.D. 9488, 75 FR 33993, June 16, 2010, as 
amended by T.D. 9545, 76 FR 52261, Aug. 22, 
2011; 76 FR 60373, Sept. 29, 2011] 

§ 301.6405–1 Reports of refunds and 
credits. 

Section 6405 requires that a report be 
made to the Joint Committee on Tax-
ation of proposed refunds or credits in 
excess of $100,000 of any income tax (in-

cluding any qualified State individual 
income tax collected by the Federal 
Government), war profits tax, excess 
profits tax, estate tax, or gift tax. An 
exception is provided under which re-
funds and credits made after July 1, 
1972, and attributable to an election 
under section 165(h) to deduct a dis-
aster loss for the taxable year in which 
the disaster occurred, may be made 
prior to the submission of such report 
to the Joint Committee on Taxation. 

[T.D. 7577, 43 FR 59376, Dec. 20, 1978] 

§ 301.6407–1 Date of allowance of re-
fund or credit. 

The date on which the district direc-
tor or the director of the regional serv-
ice center, or an authorized certifying 
officer designated by either of them, 
first certifies the allowance of an over-
assessment in respect of any internal 
revenue tax shall be considered as the 
date of allowance of refund or credit in 
respect of such tax. 

RULES OF SPECIAL APPLICATION 

§ 301.6411–1 Tentative carryback ad-
justments. 

For regulations under section 6411, 
see §§ 1.6411–1 to 1.6411–4, inclusive, of 
this chapter (Income Tax Regulations). 

§ 301.6413–1 Special rules applicable to 
certain employment taxes. 

For regulations under section 6413, 
see §§ 31.6413(a)–1 to 31.6413(c)–1, inclu-
sive, of this chapter (Employment Tax 
Regulations). 

§ 301.6414–1 Income tax withheld. 

(a) For rules relating to the refund or 
credit of income tax withheld under 
chapter 3 of the Code on nonresident 
aliens and foreign corporations and 
tax-free covenant bonds, see § 1.6414–1 
of this chapter (Income Tax Regula-
tions). 

(b) For rules relating to the refund or 
credit of income tax withheld under 
chapter 24 of the Code from wages, see 
§ 31.6414–1 of this chapter (Employment 
Tax Regulations). 
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