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inconsistent with the treatment of 
amounts received provided in section 
402 (relating to the taxability of a ben-
eficiary of an employees’ trust), sec-
tion 403 (relating to the taxation of em-
ployee annuities), or the regulations 
under either of such sections. 

§ 1.72–15 Applicability of section 72 to 
accident or health plans. 

(a) Applicability of section. This sec-
tion provides the rules for determining 
the taxation of amounts received from 
an employer-established plan which 
provides for distributions that are tax-
able under section 72 (or for distribu-
tions that are taxable under section 402 
(a)(2) or (e), or section 403(a)(2), in the 
case of lump sum distributions) and 
which also provides for distributions 
that may be excludable from gross in-
come under section 104 or 105 as acci-
dent or health benefits. For example, 
this section will apply to a pension 
plan described in section 401 and ex-
empt under section 501 which provides 
for the payment of pensions at retire-
ment and the payment of an earlier 
pension in the event of permanent dis-
ability. This section will also apply to 
a profit-sharing plan described in sec-
tion 401 and exempt under section 501 
which provides for periodic distribution 
of the amount standing to the account 
of a participant during any period that 
the participant is absent from work 
due to a personal injury or sickness 
and for the distribution of any balance 
standing to the account of the partici-
pant upon his separation from service. 
For purposes of this section, the term 
‘‘contributions of the employee’’ in-
cludes contributions by the employer 
which were includible in the employ-
ee’s gross income. For special rules for 
taxable years ending before January 27, 
1975, relating to certain accident or 
health benefits which were treated as 
distributions to which section 72 ap-
plied, see paragraph (i) of this section. 

(b) General rule. Section 72 does not 
apply to any amount received as an ac-
cident or health benefit, and the tax 
treatment of any such amount shall be 
determined under sections 104 and 105. 
See paragraphs (c) and (d) of this sec-
tion, paragraph (d) of § 1.104–1, and 
§§ 1.105–1 through 1.105–5. Section 72 (or, 
in the case of certain total distribu-

tions, section 402(a)(2) or section 
403(a)(2)) does apply to any amount 
which is received under a plan to which 
this section applies and which is not an 
accident or health benefit. See para-
graph (e) of this section. 

(c) Accident or health benefits attrib-
utable to employee contributions. (1) If a 
plan to which this section applies pro-
vides that any portion of the accident 
or health benefits is attributable to the 
contributions of the employee to such 
plan, then such portion of such benefits 
is excludable from gross income under 
section 104(a)(3) and paragraph (d) of 
§ 1.104–1. Neither section 72 nor section 
105 applies to any accident or health 
benefits (whether paid before or after 
retirement) attributable to contribu-
tions of the employee. Since such por-
tion is excludable under section 
104(a)(3), such portion is not subject to 
the dollar limitation of section 105(d) 
and if such portion is payable after the 
retirement of the employee, it is ex-
cludable without regard to the provi-
sions of § 1.105–4 and section 72. 

(2) In determining the taxation of 
any amounts received as accident or 
health benefits from a plan to which 
this section applies, the first step is to 
determine the portion, if any, of the 
contributions of the employee which is 
used to provide the accident or health 
benefits and the portion of the accident 
or health benefits attributable to such 
portion of the employee’s contribu-
tions. If such a plan expressly provides 
that the accident or health benefits are 
provided in whole or in part by em-
ployee contributions and the portion of 
employee contributions to be used for 
such purpose, the contributions so used 
will be treated as used to provide acci-
dent or health benefits. However, if the 
plan does not expressly provide that 
the accident or health benefits are to 
be provided with employee contribu-
tions and the portion of employee con-
tributions to be used for such purpose, 
it will be presumed that none of the 
employee contributions is used to pro-
vide such benefits. Thus, in the case of 
a contributory pension plan, it will be 
presumed that the disability pension is 
provided by employer contributions, 
unless the plan expressly provides oth-
erwise, or in the case of a contributory 
profit-sharing plan providing that a 
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portion of the amount standing to the 
account of each participant will be 
used to purchase accident or health in-
surance, it will be presumed that such 
insurance is purchased with employer 
contributions, unless the plan ex-
pressly provides otherwise. Similarly, 
unless the plan expressly provides oth-
erwise, it will be presumed that if a 
contributory profit-sharing plan pro-
vides for periodic distributions from 
the account of a participant during any 
absence from work because of a per-
sonal injury or sickness, all such dis-
tributions which do not exceed the con-
tributions of the employer plus earn-
ings thereon are provided by employer 
contributions. 

(3) Any employee contributions that 
are treated under subparagraph (2) of 
this paragraph as used to provide acci-
dent or health benefits shall not be in-
cluded for any purpose under section 72 
as employee contributions or as aggre-
gate premiums or other consideration 
paid. Thus, in the case of a pension 
plan, or in the case of a profit-sharing 
plan providing that a portion of the 
amount standing to the account of 
each participant will be used to pur-
chase accident or health insurance, any 
employee whose contributions are so 
used must make the adjustment pro-
vided by this subparagraph irrespective 
of whether such employee receives any 
accident or health benefits under such 
plan. However, in the case of a profit- 
sharing plan providing for periodic dis-
tributions from the account of a partic-
ipant during any absence from work 
because of a personal injury or sick-
ness, an adjustment under this sub-
paragraph is required only when an em-
ployee receives distributions in excess 
of the employer contributions and 
earnings thereon or receives distribu-
tions consisting in whole or in part of 
his own contributions. 

(4) If any of the employee contribu-
tions are treated under subparagraph 
(2) of this paragraph as used to provide 
any of the accident or health benefits, 
the portion of the benefits attributable 
to employee contributions shall be de-
termined in accordance with § 1.105–1. 
Any accident or health benefits that 
are excludable under section 104(a)(3) 
shall not be included in the expected 
return for purposes of section 72. 

(d) Accident or health benefits attrib-
utable to employer contributions. Any 
amounts received as accident or health 
benefits and not attributable to con-
tributions of the employee are includ-
able in gross income except to the ex-
tent that such amounts are excludable 
from gross income under section 105 
(b), (c), or (d) and the regulations 
thereunder. Thus, such amounts may 
be excludable under section 105(d) as 
payments under a wage continuation 
plan. However, if such payments, when 
added to other such payments attrib-
utable to employer contributions, ex-
ceed the limitations of section 105(d), 
then the excess is includable in gross 
income under section 105(a). Such ex-
cess is not excludable under section 72. 
See, however, paragraph (i) of this sec-
tion, for special rules for taxable years 
ending before January 27, 1975, relating 
to certain accident or health benefits 
which were treated as distributions to 
which section 72 applied. 

(e) Other benefits under the plan. The 
taxability of amounts that are received 
under a plan to which this section ap-
plies and that are not accident or 
health benefits is determined under 
section 72 (or, in the case of certain 
total distributions, under section 
402(a)(2) or section 403(a)(2)) without re-
gard to any exclusion or inclusion of 
accident or health benefits under sec-
tions 104 and 105. For example, the in-
vestment in the contract or aggregate 
premiums paid is determined without 
regard to the exclusion of any amount 
under section 104 or 105, and the annu-
ity starting date is determined without 
regard to the receipt of any accident or 
health benefits. However, if any em-
ployee contributions are used to pro-
vide any accident or health benefits, 
the investment in the contract or ag-
gregate premiums paid must be ad-
justed as provided in paragraph (c)(3) of 
this section. 

(f) Examples. The principles of this 
section may be illustrated by the fol-
lowing examples: 

Example 1. A, an employee, is a participant 
in a contributory pension plan described in 
section 401(a) and exempt under section 
501(a). Such plan provides for the payment of 
a pension to each participant when he retires 
at age 65 or when he retires earlier if the re-
tirement is due to permanent and total dis-
ability. In 1964, A, who was age 52, became 
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totally and permanently disabled because of 
an injury, was hospitalized, and commenced 
to receive a pension of $74 a week under this 
plan. The weekly amounts received by A do 
not exceed 75 percent of his ‘‘regular weekly 
rate of wages’’ under section 105(d). A had 
contributed $11,500 to the plan. The plan does 
not expressly provide that any portion of the 
disability pension is purchased with em-
ployee contributions. Accordingly, it is pre-
sumed that no portion of the disability pen-
sion is purchased with A’s contributions. The 
disability pension which A receives qualifies 
as payments under a wage continuation plan 
for purposes of section 105(d) and § 1.105–4, 
and if such payments are the only accident 
or health benefits which are attributable to 
the contributions of his employer, such pay-
ments are entirely excludable under section 
105(d) until A reaches age 65, his mandatory 
retirement age under the plan. The pay-
ments which A receives after he becomes age 
65 are taxable under section 72. The pay-
ments which A receives do constitute an an-
nuity as defined in paragraph (b) of § 1.72–2, 
but since the amounts which he will receive 
during the first three years after attaining 
age 65 exceed his contributions, he shall ex-
clude under § 1.72–13 the entire amount of all 
payments that he receives as an annuity 
after attaining age 65 until such amounts 
equal his contributions to the plan, or 
$11,500. Thereafter, the payments that he re-
ceives under the plan are includible in gross 
income. 

Example 2. B, an employee, is a participant 
in a contributory profit-sharing plan de-
scribed in section 401(a) and exempt under 
section 501(a). Such plan provides that, in 
the event a participant is absent from work 
because of a personal injury or sickness, he 
will be paid $125 a week out of his account in 
such plan. Such weekly amount does not ex-
ceed 75 percent of B’s ‘‘regular weekly rate of 
wages’’ under section 105(d). Any amount 
standing to the account of a participant at 
the time of his separation from service will 
be paid to him at such time. During 1964, B 
incurred a personal injury, was hospitalized, 
and as a result was absent from work for 
nine weeks. He received nine weekly pay-
ments of $125, or a total of $1,125, on account 
of such absence from work. At the time B 
was injured, he had contributed $5,000 to the 
plan. The plan did not expressly provide that 
a participant’s contributions are to be used 
to provide for the distributions during dis-
ability. Accordingly, it is presumed that B’s 
contributions were not used to provide the 
accident or health benefits under the plan. 
Since these weekly payments are paid be-
cause of B’s absence from work due to the in-
jury, and since such payments are considered 
as attributable to contributions of his em-
ployer, such payments are required under 
section 105(a) to be included in B’s gross in-
come except to the extent that they are ex-

cludable under section 105(d). If B receives no 
other payments under a wage continuation 
plan attributable to contributions of his em-
ployer, during the first 30 days in the period 
of absence $75 of each weekly payment is ex-
cludable from gross income under section 
105(d), but $50 of each weekly payment is in-
cludable in gross income under section 
105(a). Amounts attributable to the period of 
absence in excess of 30 days are excludable 
from gross income under section 105(d) to the 
extent of $100 a week and includible in gross 
income under section 105(a) to the extent of 
$25 a week. The excludable portion of pay-
ments does not reduce B’s investment in the 
contract or the amount of premiums consid-
ered to have been paid by B for purposes of 
any subsequent computations under section 
72. 

Example 3. The facts are the same as in ex-
ample (2) except that B was absent from 
work for 130 weeks. At the time B was in-
jured, his employer had contributed $10,000 
to the plan on his account, and $6,000 of earn-
ings of the plan had been allocated to his ac-
count. Thus, at the time he was injured, B’s 
account included $21,000, and $14,000 of such 
amount consists of employer contributions 
of $10,000 plus earnings of $4,000 thereon. The 
first 112 weekly payments (totaling $14,000) 
which B receives are treated in the manner 
set forth in example (2). However, since the 
remaining payments exceed the employer 
contributions plus earnings thereon, such re-
maining payments are considered to be dis-
tributions of B’s contributions plus earnings 
thereon. Since the total of such payments, or 
$2,250, is less than B’s contributions to the 
plan, $5,000, the entire amount of such pay-
ments is excludable from B’s gross income, 
but a corresponding adjustment with respect 
to the return of B’s contributions shall be 
made to his consideration in determining the 
taxation of any lump sum paid to B upon 
separation from service. 

(g) Payments to or on behalf of a self- 
employed individual. A self-employed in-
dividual is not considered an employee 
for purposes of section 105, relating to 
amounts received by employees under 
accident and health plans, nor for pur-
poses of excluding under section 
104(a)(3) amounts received by him 
under an accident and health plan as 
referred to in section 105(e). See sec-
tion 105(g) and paragraph (a) of § 1.105– 
1. Therefore, the other paragraphs of 
this section are not applicable to 
amounts received by or on behalf of a 
self-employed individual. Except where 
accident or health benefits are pro-
vided through an insurance contract or 
an arrangement having the effect of in-
surance, all amounts received by or on 
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behalf of a self-employed individual 
from a plan described in section 401(a) 
and exempt under section 501(a) or a 
plan described in section 403(a) shall be 
taxed as otherwise provided in section 
72, 402, or 403. If the accident or health 
benefits are paid under an insurance 
contract or under an arrangement hav-
ing the effect of insurance, section 
104(a)(3) shall apply. Section 72 shall 
not apply to any amounts received 
under such circumstances. For the 
treatment of the amounts paid for such 
accident or health benefits, see section 
404(e)(3) and paragraph (f) of § 1.404(e)–1. 

(h) Medical benefits for retired employ-
ees, etc. Employer contributions to pro-
vide medical benefits described in sec-
tion 401(h) under a qualified pension or 
annuity plan are not includible in the 
gross income of the employee on whose 
behalf such contributions were made. 
Similarly, if the trustee of a trust 
forming a part of a qualified pension 
plan applies employer contributions 
which have been contributed to provide 
medical benefits described in section 
401(h) or earnings thereon, to purchase 
insurance contracts which provide such 
benefits, the amount so applied is not 
includible in the gross income of the 
employee on whose behalf such insur-
ance was purchased. The payment of 
medical benefits described in section 
401(h) as defined in paragraph (a) of 
§ 1.401–14 under a plan established by an 
employer shall be treated in the same 
manner as the payment of any other 
accident or health benefits under an 
employer-established plan. See para-
graphs (b), (c), and (d) of this section. 

(i) Special rules. (1) Special rule for 
taxable years ending before January 27, 
1975. A taxpayer who has reached re-
tirement age, as defined in § 1.79–2(b)(3) 
(hereinafter referred to as ‘‘initial re-
tirement age’’), before January 27, 1975, 
and who has received payments under a 
plan described in paragraph (a) of this 
section, which are wage continuation 
benefits to which section 105(d) and 
this section apply, or which are treated 
as such by reason of the employee hav-
ing so agreed under § 1.105–6, shall be 
entitled to an exclusion, in taxable 
years ending before January 27, 1975, 
with respect to payments received 
after initial retirement age but before 
mandatory retirement age, as defined 

in § 1.105–4(a)(3)(i)(B), which is the 
greater of: 

(i) The amount actually excluded on 
an original return under section 72 (b) 
or (d) with respect to payments re-
ceived after initial retirement age, to 
the extent such amount does not ex-
ceed an amount properly excludable 
under section 72 (b) or (d) if this para-
graph and paragraph (b) of this section 
did not apply; or 

(ii) The amount that would have been 
properly excludable under section 
105(d) during the same period. 

(2) Investment in the annuity contract. 
A taxpayer described in paragraph (i)(1) 
of this section, shall redetermine his 
investment in, consideration for, or 
basis of his annuity contract (herein-
after referred to in this paragraph as 
the ‘‘investment in the contract’’) in 
accordance with the applicable rules of 
section 72 and the regulations there-
under, and the rules of this paragraph. 
In making such redetermination the 
taxpayer’s investment in his contract 
shall be decreased, by the excess (if 
any) of the amount which the taxpayer 
is entitled to exclude under paragraph 
(i)(1) of this section over the amount 
which could have been excluded under 
section 105(d) (subject to the limita-
tions contained in such provision). 
Such investment in the contract shall 
be decreased only by the excess of the 
amount excluded under section 72 in 
taxable years ending before January 27, 
1975, over the amount which could have 
been excluded under section 105(d) dur-
ing the same period. For example, the 
investment in the contract shall not be 
decreased in the case of an individual 
who was retired from work on account 
of injury or sickness or a full taxable 
year, if the amount excluded under sec-
tion 72 was less than $5,200, since the 
entire amount could have been ex-
cluded under section 105(d). On the 
other hand, if the amount excluded 
under section 72 was equal to or great-
er than $5,200 for a full taxable year, 
for example, $6,000 for the full taxable 
year, then $5,200 shall be treated as ex-
cluded under section 105(d) and the in-
vestment in the contract shall be re-
duced by $800 ($6,000¥$5,200). 

(3) Surviving annuitants and bene-
ficiaries. (i) The rights of a surviving 
annuitant or beneficiary, with respect 
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to the application of the rules of sec-
tion 72, shall be based on the employ-
ee’s investment in his annuity con-
tract, as adjusted in accordance with 
the provisions of this paragraph. Thus, 
where an employee dies after having 
recomputed his investment as provided 
in paragraph (i)(2) of this section, and 
his contract provided a survivorship 
element, the survivor would assume 
the employee’s recomputed investment 
for purposes of determining exclud-
ability of amounts under section 72. 

(ii) Where a beneficiary failed to in-
crease the amount treated as an em-
ployee’s contribution toward his annu-
ity contract to reflect the employee 
death benefit under section 101(b) and 
§ 1.72–8(b), because the employee had 
treated his initial retirement age as his 
annuity starting date, such beneficiary 
may apply section 101(b) as if the ap-
propriate addition to basis had been 
made in the year of the employee’s 
death, but only if the employee had not 
reached his mandatory retirement age 
(as defined in section § 1.105– 
4(a)(3)(i)(B)). For purposes of this para-
graph, the amount treated as the sec-
tion 101(b) death benefit would be val-
ued as of the date of the employee’s 
death. 

(4) Records. (i) For purposes of section 
72 (b) and (d), and this section, the tax-
payer shall maintain such records as 
are necessary to substantiate the 
amount treated as his investment in 
his annuity contract. 

(ii) The Commissioner may prescribe 
a form and instructions with respect to 
the taxpayer’s past and current treat-
ment of amounts received under sec-
tion 72 or 105, and the taxpayer’s com-
putation, or recomputation, of his in-
vestment in his annuity contract. Such 
form may be required to be filed with 
the taxpayer’s returns for years in 
which amounts are excluded under sec-
tion 72 or 105. 

(5) Cross references. (i) See section 
72(b)(4) and § 1.72–4(b) with respect to 
annuity starting dates. 

(ii) See §§ 1.72–8(b) and 1.101–2(a)(2) 
with respect to treating certain 
amounts received by an estate or bene-
ficiary as employee death benefits. 

(iii) See § 1.105–4(a)(3)(i)(B) for the 
definition of ‘‘mandatory retirement 
age.’’ 

(iv) See § 1.105–6 with respect to the 
application of section 105(d) to certain 
amounts received as retirement annu-
ities before January 27, 1975, where the 
employee would otherwise have been 
eligible for benefits to which section 
105(d) applies. 

(6) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples. In such examples 
assume that the plan does not ex-
pressly provide that any portion of the 
disability pension is purchased with 
employee contributions. Accordingly, 
it is presumed that no portion of the 
disability pension is purchased with 
employee contributions. Also, assume 
that in each case the taxpayer retired 
only after he had been absent from 
work for at least 30 days on account of 
personal injuries or sickness: 

Example 1. A, a calendar year taxpayer, re-
tired because of disability on January 1, 1968, 
his 58th birthday, receiving $80 per week 
($4,160 per year) under a plan which qualifies 
as a wage continuation plan under section 
105(d) and § 1.105–4. Under the plan, A’s initial 
retirement age is age 60 (January 1, 1970), 
and his mandatory retirement age is 65 (Jan-
uary 1, 1975). A’s consideration for the con-
tract was $10,000. For payments received in 
1968 and 1969 A excluded the entire amount 
under section 105(d). Payments received with 
respect to periods after A’s initial retire-
ment age (January 1, 1970) were excluded 
under section 72(d) until his entire $10,000 
consideration for his contract had been ex-
cluded. Thus, A applied section 72(d) to ex-
clude $4,160 each year for taxable years 1970 
and 1971, and $1,680 ($10,000¥($4,160+$4,160)) 
for 1972. In late 1974 A realized that he was 
entitled to treat the full amount received 
under his annuity as excludable under sec-
tion 105(d) rather than section 72 for the tax-
able years 1970 through 1974. Consequently, A 
filed amended returns for 1972 and 1973 ex-
cluding an additional $2,480 ($4,160¥$1,680) 
and $4,160, respectively, claiming refunds 
based upon such additional exclusions. More-
over, A’s annuity starting date is January 1, 
1975 (A’s mandatory retirement age), and he 
excludes under section 72(d) for 1975, 1976, 
and 1977, $4,160, $4,160 and $1,680 
($10,000¥($4,160+$4,160)), respectively. 

Example 2. B, a calendar year taxpayer re-
tired because of disability, July 1, 1970, on 
his 58th birthday, receiving $1,000 per month 
under a plan which qualifies as a wage con-
tinuation plan for purposes of section 105(d) 
and § 1.105–4. Under the plan, B’s initial re-
tirement age is age 60 (July 1, 1972), and his 
mandatory retirement age is 65 (July 1, 1977). 
B’s consideration for the contract was 
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$25,000. For payments received in 1970 and 
1971 B excluded under section 105(d) $2,600 
and $5,200, respectively, of the $6,000 
(6×$1,000) and $12,000 (12×$1,000) received 
under the plan. For the period January 1, 
1972, through June 30, 1972, B excluded an ad-
ditional $2,600 under section 105(d). For the 
period July 1, 1972, through December 31, 
1972, B excluded under section 72(d)(1) the en-
tire $6,000 in payments received under the 
plan. Similarly, under section 72(d)(1), B ex-
cluded the entire $12,000 in payments re-
ceived under the plan in 1973, and in 1974 B 
excluded the remaining $7,000 of his annuity 
basis. In 1975, B realized that he will be enti-
tled to take full advantage of the exclusion 
under section 105(d) for periods through June 
30, 1977, when he would reach age 65. B need 
not file amended returns for 1972, 1973, and 
1974, even though the amounts he excluded 
under section 72(d) (exceeded the amount he 
was entitled to exclude under section 105(d)). 
He must, however, recompute the amount 
that will be treated as his investment in his 
annuity contract. Thus, on July 1, 1977, B’s 
annuity starting date, his investment in his 
annuity contract would be $13,000, recom-
puted as follows: 
B’s original investment ............................................. $25,000 
Less amounts excluded under section 72 to the 

extent they exceed amounts that would have 
been excludable during the same period under 
section 105(d): 

1972 ($6,000¥2,600) ............................... 3,400 
1973 ($12,000¥5,200) ............................. 6,800 
1974 ($7,000¥5,200) ............................... 1,800 

Total ................................................... 12,000 
B’s recomputed investment in his annuity contract $13,000 

Example 3. Assume the same facts as in ex-
ample (2) except that B’s investment in his 
annuity contract is $37,000, and he excluded 
under section 72(b) 16.9 percent, or $2,028, of 
the $12,000 received per year. Thus, for the 
period July 1, 1972, through December 31, 
1972, B excluded under section 72(b) $1,014 
(16.9 percent of $6,000), and $2,028 in both 1973 
and 1974. B files amended returns for 1972, 
1973 and 1974 claiming the exclusion under 
section 105(d). Thus, B restored to income 
$1,014 for 1972, and $2,028 for both 1973 and 
1974, claiming $2,600 ($5,200¥$2,600) exclusion 
under section 105(d) for 1972 and a $5,200 ex-
clusion in both 1973 and 1974. Thus, for 1972 B 
is entitled to an additional exclusion of 
$1,586 ($2,600¥$1,014), and, for both 1973 and 
1974, an additional exclusion of $3,172 
($5,200¥$2,028). On July 1, 1977, B’s invest-
ment in the contract is $37,000. 

Example 4. C, a calendar year taxpayer, re-
tired because of disability on January 1, 1965, 
his 58th birthday, receiving payments of $500 
per month under a plan which qualifies as a 
wage continuation plan for purposes of sec-
tion 105(d) and § 1.105–4. C had contributed 
$18,000 toward the cost of his annuity con-
tract. Under the plan, C’s initial retirement 

age is age 60 (January 1, 1967) and C’s manda-
tory retirement age is age 70 (January 1, 
1977). For taxable years 1965 and 1966 C ex-
cluded from gross income under section 
105(d) $5,200 of the $6,000 (12×$500) he received 
from his employer as wage continuation ben-
efits. On January 1, 1967, C began excluding 
all of the benefits C received in accordance 
with the rules of section 72(d). Thus, for 1967, 
1968 and 1969, C excluded 100 percent of the 
annuity payments. For his taxable years 1970 
through 1973, C included in his gross income 
all annuity payments. In 1974, C realized that 
he will be entitled to use the exclusion under 
section 105(d) through December 31, 1976 
(until he reaches age 70). In 1974, C filed a 
timely claim for refund for his taxable years 
1971, 1972, and 1973 (refunds for taxable year 
1970 and prior years were barred by the stat-
ute of limitations), and continues to claim 
the exclusion under section 105(d) for 1974, 
1975, and 1976. For 1977, C treats January 1, 
1977, as the annuity starting date, and treats 
$15,600 as the investment in the contract. 
The $15,600 represents the $18,000 original in-
vestment in the contract reduced by the ex-
cess, $2,400, of the amount excluded under 
section 72 for 1967, 1968 and 1969 ($18,000) over 
the amount excludable under section 105(d) 
($5,200×3) for such years. 

Example 5. (i) D, a calendar year taxpayer, 
retired because of disability on June 30, 1965, 
receiving $100 per month under a plan which 
qualifies as a wage continuation plan for 
purposes of section 105(d) and § 1.105–4. Under 
the plan, the initial retirement age of D, 
whose birthday is January 1, is age 60 (Janu-
ary 1, 1967), and D’s mandatory retirement 
age is age 70 (January 1, 1977). D had contrib-
uted $6,000 toward the cost of the annuity 
contract under such plan. For 1965 and 1966, 
D excluded under section 105(d) the entire 
amount received under the plan ($1600 and 
$1,200 respectively). For 1967 through 1973, D 
excluded $330 per year under section 72(b), or 
27.5 percent of the $1,200 payment received 
under the plan per year. 

(ii) In 1974, D realized that he will be enti-
tled to use the exclusion provided in section 
105(d) up until January 1, 1977, when he 
reaches his mandatory retirement age, and 
that he improperly applied section 72 to pay-
ments received in the years 1967 through 
1973. In 1974, D filed a timely claim for refund 
with respect to the section 105(d) wage con-
tinuation benefits, for 1971, 1972 and 1973 (re-
funds for taxable year 1970 and prior years 
were barred by the statute of limitations), 
and continues to claim the section 105(d) ex-
clusion for 1974, 1975 and 1976. D is entitled to 
an additional exclusion of $870 ($1,200¥$330) 
for each of the years 1971, 1972 and 1973. 

(iii) Upon reaching mandatory retirement 
age on January 1, 1977, D treats such date as 
the annuity starting date, and treats $6,000 
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as the investment in the contract. The in-
vestment in the contract is not reduced, be-
cause the amount excluded under section 
72(b) for 1967 through 1970 ($330 per year) does 
not exceed the amount excludable under sec-
tion 105(d) ($1,200 per year), and the $330 per 
year excluded for 1971, 1972, and 1973 were re-
stored to the investment in the contract. 
Therefore, assuming that D would be enti-
tled to exclude 41.3 percent of the payments 
under the plan if the annuity starting date is 
January 1, 1977, D would be entitled to ex-
clude $495.60 (41.3 percent of $1,200) per 
annum. 

Example 6. Assume the facts stated in ex-
ample (5) except that D’s investment in his 
annuity contract is $100,000 and he received 
payments equaling $10,000 per year. Assume 
also, that D had excluded under section 72(b) 
54.9 percent of the payments received under 
the plan through 1974. Consequently, he ex-
cluded $5,490 (54.9 percent of $10,000) from his 
gross income for the years 1967 through 1974. 
D need not file amended returns for 1971, 
1972, 1973, and 1974, even though the amount 
he excluded under section 72(b) exceeded the 
amounts he was entitled to exclude under 
section 105(d). He must, however, recompute 
the amount that will be treated as his in-
vestment in his annuity contract. Thus, on 
January 1, 1977, D’s annuity starting date, 
his investment in his annuity contract would 
be $97,680. This figure represents the original 
investment ($100,000) reduced by the amount 
excluded under section 72(b) for the years 
1967–1974 (8×$5,490 = $43,920) over the amount 
properly excludable during those years under 
section 105(d) ($5,200×8 = $41,600). 

Example 7. Assume the same facts as in ex-
ample (6) except that D’s mandatory retire-
ment age is 63 (January 1, 1970). D would re-
determine his exclusion ratio for purposes of 
section 72(b) as of January 1, 1970, since D’s 
mandatory retirement age is D’s annuity 
starting date. D would treat $99,130 as his in-
vestment in his annuity contract as of such 
date for purposes of section 72(b). Assuming 
refunds for 1970 and prior taxable years were 
barred by the statute of limitations, the 
$99,130 represents the original investment of 
$100,000 reduced by the excess of the amount 
excluded under section 72(b) for 1967, 1968, 
and 1969 ($5,490×3 = $16,470) over the amount 
otherwise excludable during those years 
under section 105(d) ($5,200×3 = $15,600). 
Therefore, assuming that D would be enti-
tled to exclude 61.2 of the payments received 
under the plan if the annuity starting date is 
January 1, 1970, D would be entitled to ex-
clude $6,120 (61.2 percent of the $10,000 re-
ceived under the plan) per annum for 1971 
and subsequent years. However, D is not en-
titled to exclude the additional $630 
($6,120¥$5,490) for 1970, because credit or re-

fund for 1970 and prior years is barred by the 
statute of limitations. 

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as 
amended by T.D. 6676, 28 FR 10135, Sept. 17, 
1963; T.D. 6722, 29 FR 5069, Apr. 14, 1964; T.D. 
6770, 29 FR 15366, Nov. 17, 1964; T.D. 7352, 40 
FR 16664, Apr. 14, 1975] 

§ 1.72–16 Life insurance contracts pur-
chased under qualified employee 
plans. 

(a) Applicability of section. This sec-
tion provides rules for the tax treat-
ment of premiums paid under qualified 
pension, annuity, or profit-sharing 
plans for the purchase of life insurance 
contracts and rules for the tax treat-
ment of the proceeds of such a life in-
surance contract and of annuity con-
tracts purchased under such plans. For 
purposes of this section, the term ‘‘life 
insurance contract’’ means a retire-
ment income, an endowment, or other 
contract providing life insurance pro-
tection. The rules of this section apply 
to plans covering only common-law 
employees as well as to plans covering 
self-employed individuals. 

(b) Treatment of cost of life insurance 
protection. (1) The rules of this para-
graph are applicable to any life insur-
ance contract— 

(i) Purchased as a part of a plan de-
scribed in section 403(a), or 

(ii) Purchased by a trust described in 
section 401(a) which is exempt from tax 
under section 501(a) if the proceeds of 
such contract are payable directly or 
indirectly to a participant in such 
trust or to a beneficiary of such partic-
ipant. 
The proceeds of a contract described in 
subdivision (ii) of this subparagraph 
will be considered payable indirectly to 
a participant or beneficiary of such 
participant where they are payable to 
the trustee but under the terms of the 
plan the trustee is required to pay over 
all of such proceeds to the beneficiary. 

(2) If under a plan or trust described 
in subparagraph (1) of this paragraph, 
amounts which were allowed as a de-
duction under section 404, or earnings 
of the trust, are applied toward the 
purchase of a life insurance contract 
described in subparagraph (1) of this 
paragraph, the cost of the life insur-
ance protection under such contract 
shall be included in the gross income of 
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