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total of the amounts so payable or the
period for which they are to be paid
can be determined as of that date. See
paragraph (b) (2) and (3) of §1.72-2. Any
other amounts to which the provisions
of section 72 apply are considered to be
“amounts not received as an annuity’’.
See §1.72-11.

(c) “Amounts received as an annuity.”
(1) In the case of ‘‘amounts received as
an annuity’” (other than certain em-
ployees’ annuities described in section
72(d) and in §1.72-13), a proportionate
part of each amount so received is con-
sidered to represent a return of pre-
miums or other consideration paid. The
proportionate part of each annuity
payment which is thus excludable from
gross income is determined by the
ratio which the investment in the con-
tract as of the date on which the annu-
ity is deemed to begin bears to the ex-
pected return under the contract as of
that date. See §1.72-4.

(2) In the case of employees’ annu-
ities of the type described in section
72(d), no amount received as an annu-
ity in a taxable year to which the In-
ternal Revenue Code of 1954 applies is
includible in the gross income of a re-
cipient until the aggregate of all
amounts received thereunder and ex-
cluded from gross income under the ap-
plicable income tax law exceeds the
consideration contributed (or deemed
contributed) by the employee under
§1.72-8. Thereafter, all amounts so re-
ceived are includible in the gross in-
come of the recipient. See §1.72-13.

(d) “Amounts not received as an annu-
ity”’. In the case of ‘‘amounts not re-
ceived as an annuity”’, if such amounts
are received after an annuity has begun
and during its continuance, amounts so
received are generally includible in the
gross income of the recipient. Amounts
not received as an annuity which are
received at any other time are gen-
erally includible in the gross income of
the recipient only to the extent that
such amounts, when added to all
amounts previously received under the
contract which were excludable from
the gross income of the recipient under
the income tax law applicable at the
time of receipt, exceed the premiums
or other consideration paid (see §1.72—
11). However, if the aggregate of pre-
miums or other consideration paid for
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the contract includes amounts for
which a deduction was allowed under
section 404 as contributions on behalf
of an owner-employee, the amounts re-
ceived under the circumstances of the
preceding sentence shall be includible
in gross income until the amount so in-
cluded equals the amount for which the
deduction was so allowed. See para-
graph (b) of §1.72-17.

(e) Classification of recipients. For the
purpose of the regulations under sec-
tion 72, a recipient shall be considered
an ‘“‘annuitant’ if he receives amounts
under an annuity contract during the
period that the annuity payments are
to continue, whether for a term certain
or during the continuing life or lives of
the person or persons whose lives meas-
ure the duration of such annuity. How-
ever, a recipient shall be considered a
“beneficiary’’ rather than an ‘‘annu-
itant” if the amounts he receives under
a contract are received after the term
of the annuity for a life or lives has ex-
pired and such amounts are paid by
reason of the fact that the contract
guarantees that payments of some
minimum amount or for some min-
imum period shall be made. For special
rules with respect to beneficiaries, see
paragraphs (a)(1)(iii) and (c) of §1.72-11.

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as
amended by T.D. 6676, 28 FR 10134, Sept. 17,
1963]

§1.72-2 Applicability of section.

(a) Contracts. (1) The contracts under
which amounts paid will be subject to
the provisions of section 72 include
contracts which are considered to be
life insurance, endowment, and annuity
contracts in accordance with the cus-
tomary practice of life insurance com-
panies. For the purposes of section 72,
however, it is immaterial whether such
contracts are entered into with an in-
surance company. The term ‘‘endow-
ment contract’ also includes the ‘‘face-
amount certificates’ described in sec-
tion 72(1).

(2) If two or more annuity obligations
or elements to which section 72 applies
are acquired for a single consideration,
such as an obligation to pay an annuity
to A for his life accompanied by an ob-
ligation to pay an annuity to B for his
life, there being a single consideration
paid for both obligations (whether paid
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by one or more persons in equal or dif-
ferent amounts, and whether paid in a
single sum or otherwise), such annuity
elements shall be considered to com-
prise a single contract for the purpose
of the application of section 72 and the
regulations thereunder. For rules relat-
ing to the allocation of investment in
the contract in the case of annuity ele-
ments payable to two or more persons,
see paragraph (b) of §1.72-6.

(3)(i) Sections 402 and 403 provide
that certain distributions by employ-
ees’ trusts and certain payments under
employee plans are taxable under sec-
tion 72. For taxable years beginning be-
fore January 1, 1964, section 72(e)(3), as
in effect before such date, does not
apply to such distributions or pay-
ments. For purposes of applying sec-
tion 72 to such distributions and pay-
ments (other than those described in
subdivision (iii) of this subparagraph),
each separate program of the employer
consisting of interrelated contributions
and benefits shall be considered a sin-
gle contract. Therefore, all distribu-
tions or payments (other than those
described in subdivision (iii) of this
subparagraph) which are attributable
to a separate program of interrelated
contributions and benefits are consid-
ered as received under a single con-
tract. A separate program of inter-
related contributions and benefits may
be financed by the purchase from an in-
surance company of one or more group
contracts or one or more individual
contracts, or may be financed partly by
the purchase of contracts from an in-
surance company and partly through
an investment fund, or may be financed
completely through an investment
fund. A program may be considered
separate for purposes of section 72 al-
though it is only a part of a plan which
qualifies under section 401. There may
be several trusts under one separate
program, or several separate programs
may make use of a single trust. See,
however, subdivision (iii) of this sub-
paragraph for rules relating to what
constitutes a ‘‘contract’ for purposes
of applying section 72 to distributions
commencing before October 20, 1960.

(ii) The following types of benefits,
and the contributions used to provide
them, are examples of separate pro-
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grams of interrelated contributions
and benefits:

(a) Definitely determinable retire-
ment benefits.

(b) Definitely determinable benefits
payable prior to retirement in case of
disability.

(c¢) Life insurance.

(d) Accident and health insurance.

However, retirement benefits and life
insurance will be considered part of a
single separate program of interrelated
contributions and benefits to the ex-
tent they are provided under retire-
ment income, endowment, or other
contracts providing life insurance pro-
tection. See examples (6), (7), and (8)
contained in subdivision (iv) of this
subparagraph for illustrations of the
principles of this subdivision. See, also,
§1.72-15 for rules relating to the tax-
ation of amounts received under an em-
ployee plan which provides both retire-
ment benefits and accident and health
benefits.

(iii) If any amount which is taxable
under section 72 by reason of section
402 or 403 is actually distributed or
made available to any person under an
employees’ trust or plan (other than
the Civil Service Retirement Act, 5
U.S.C. ch. 14) before October 20, 1960,
section 72 shall, notwithstanding any
other provisions in this subparagraph,
be applied to all the distributions with
respect to such person (or his bene-
ficiaries) under such trust or plan
(whether received before or after Octo-
ber 20, 1960) as though such distribu-
tions were provided under a single con-
tract. For purposes of applying section
72 to distributions to which this sub-
division applies, therefore, the term
“‘contract’” shall be considered to in-
clude the entire interest of an em-
ployee in each trust or plan described
in sections 402 and 403 to the extent
that distributions thereunder are sub-
ject to the provisions of section 72. Sec-
tion 72 shall be applied to distributions
received under the Civil Service Retire-
ment Act in the manner prescribed in
subdivision (i) of this subparagraph
(see example (4) in subdivision (iv) of
this subparagraph).

(iv) The application of this subpara-
graph may be illustrated by the fol-
lowing examples:
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Example 1. On January 1, 1961, X Corpora-
tion established a noncontributory profit-
sharing plan for its employees providing that
the amount standing to the account of each
participant will be paid to him at the time of
his retirement and also established a con-
tributory pension plan for its employees pro-
viding for the payment to each participant of
a lifetime pension after retirement. The
profit-sharing plan is designed to enable the
employees to participate in the profits of X
Corporation; the amount of the contribu-
tions to it are determined by reference to the
profits of X Corporation; and the amount of
any distribution is determined by reference
to the amount of contributions made on be-
half of any participant and the earnings
thereon. On the other hand, the pension plan
is designed to provide a lifetime pension for
a retired employee; the amount of the pen-
sion is to be determined by a formula set
forth in the plan; and the amount of con-
tributions to the plan is the amount nec-
essary to provide such pensions. In view of
the fact that each of these plans constitutes
a separate program of interrelated contribu-
tions and benefits, the distributions from
each shall be treated as received under a sep-
arate contract. If these plans had been estab-
lished before October 20, 1960, then, in the
case of an employee who receives a distribu-
tion under the plans before October 20, 1960,
the determination as to whether that dis-
tribution and all subsequent distributions to
such employee are received under a single
contract or under more than one contract
shall be made by applying the rules in sub-
division (iii) of this subparagraph. On the
other hand, in the case of an employee who
does not receive any distribution under these
plans before October 20, 1960, the determina-
tion as to whether distributions to him are
received under a single contract or under
more than one contract shall be made in ac-
cordance with the rules illustrated by this
example.

Example 2. On January 1, 1961, Z Corpora-
tion established a profit-sharing plan for its
employees providing that any employee may
make contributions, not in excess of 6 per-
cent of his compensation, to a trust and that
the employer would make matching con-
tributions out of profits. Under the plan, a
participant may receive a periodic distribu-
tion of the amount standing in his account
during any period that he is absent from
work due to a personal injury or sickness. On
separation from service, the participant is
entitled to receive a distribution of the bal-
ance standing in his account in accordance
with one of several options. One option pro-
vides for the immediate distribution of one-
half of the account and for the periodic dis-
tribution of the remaining one-half of the ac-
count. In addition, any participant may,
after the completion of five years of partici-
pation, withdraw any part of his account,
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but in the case of such a withdrawal, the par-
ticipant forfeits his rights to participate in
the plan for a period of two years. Thus, a
participant may receive distributions before
separation from service; he may receive a
distribution of a lump sum upon separation
from service; he may also receive periodic
distributions upon separation from service.
However, since it is the total amount re-
ceived under all the options that is inter-
related with the contributions to the plan
and not the amount received under any one
option, this profit-sharing plan consists of
only one separate program of interrelated
contributions and benefits and all distribu-
tions under the plan (regardless of the option
under which received) are treated as received
under one contract. However, if, instead of
providing that the amount standing in an
employee’s account would be paid to him
during any period that he is absent from
work due to a personal injury or sickness,
the plan provided that a portion of the
amount in the employee’s account would be
used to purchase incidental accident and
health insurance, this plan would consist of
two separate programs of interrelated con-
tributions and benefits. The accident and
health insurance, and the contributions used
to purchase it, would be considered as one
separate program of interrelated contribu-
tions and benefits and, therefore, a separate
contract; whereas, the remaining contribu-
tions and benefits would be considered an-
other separate program of interrelated con-
tributions and benefits and, consequently,
another separate contract.

Example 3. On January 1, 1961, N Corpora-
tion established a profit-sharing plan for its
employees providing that the employees may
make contributions, not in excess of 6 per-
cent of their compensation, to a trust and
that N Corporation would make matching
contributions out of its profits. Under the
plan, the employee may elect each year to
have his and the employer’s contributions
for such year placed in either a savings ar-
rangement or a retirement arrangement.
Such an election is irrevocable. Under the
savings arrangement, contributions to such
arrangement for any one year and the earn-
ings thereon will be distributed five years
later. The retirement arrangement provides
that all contributions thereto and the earn-
ings thereon will be distributed when the
employee is separated from the service of N
Corporation. Since the distributions under
the retirement arrangement are attributable
solely to the contributions made to such ar-
rangement and are not affected in any man-
ner by contributions or distributions under
the savings arrangement or any other plan,
such distributions are treated as received
under a separate program of interrelated
contributions and benefits. Similarly, since
distributions during any year under the sav-
ings arrangement are attributable only to
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contributions to such arrangement made
during the fifth preceding year and are not
affected in any manner by any other con-
tributions to or distributions from such ar-
rangement or any other plan, the savings ar-
rangement constitutes a series of separate
programs of interrelated contributions and
benefits. The contributions to the savings ar-
rangement for any year and the distribution
in a subsequent year based thereon con-
stitute a separate contract for purposes of
section 72.

Example 4. The Civil Service Retirement
Act (b U.S.C. Ch. 14) which provides retire-
ment benefits for participating employees,
consists of a compulsory program and a vol-
untary program. Under the compulsory pro-
gram, all participating employees are re-
quired to make certain contributions and,
upon retirement, are provided retirement
benefits computed on the basis of compensa-
tion and length of service. Under the vol-
untary program, such participating employ-
ees are permitted to make contributions in
addition to those required under the compul-
sory program and, upon retirement, are pro-
vided additional retirement benefits com-
puted on the basis of their voluntary con-
tributions. Distributions received under the
Act constitute distributions from two sepa-
rate contracts for purposes of section 72. Dis-
tributions received under the compulsory
program are considered as received under a
separate program of interrelated contribu-
tions and benefits since they are computed
solely under the compulsory program and
are not affected by any contributions or dis-
tributions under the voluntary program or
under any other plan. For similar reasons,
distributions which are attributable to the
voluntary contributions are considered as re-
ceived under a separate program of inter-
related contributions and benefits.

Example 5. On January 1, 1961, M Corpora-
tion established a contributory pension plan
for its employees and created a trust to
which it makes contributions to fund such
plan. The plan provides that each participant
will receive after age 65 a pension of 1%2 per-
cent of his compensation for each year of
service performed subsequent to the estab-
lishment of such plan. In order to fund part
of the benefits under the plan, the trustee
purchased a group annuity contract. The re-
maining part of the benefits are to be paid
out of a separate investment fund. This pen-
sion plan constitutes a single program of
interrelated contributions and benefits and,
therefore, all distributions received by an
employee under the plan are considered as
received under a single contract for purposes
of section 72.

Example 6. On January 1, 1961, Y Corpora-
tion established a noncontributory pension
plan (including incidental death benefits) for
its employees and created a trust to which it
makes contributions to fund such plan. The
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plan provides that each participant will re-
ceive after age 65 a pension of 1%2 percent of
his compensation for each year of service
performed subsequent to the establishment
of such plan. In addition, such plan provides
for the payment of a death benefit if the em-
ployee dies before age 65. The trustee funded
the death benefits through the purchase of a
group term insurance policy and funded the
retirement benefits through the purchase of
a group annuity contract. Because of a sub-
sequent change in funding from the deferred
annuity method to the deposit administra-
tion method, the trustee purchased a second
group annuity contract to provide the retire-
ment benefits under the plan accruing after
the effective date of the change in method of
funding. Thus, retirement benefits distrib-
uted to an employee whose service with Y
Corporation commenced before the effective
date of the change in method of funding will
be attributable to both group annuity con-
tracts. This pension plan includes two sepa-
rate programs of interrelated contributions
and benefits. The death benefits, and the
contributions required to provide them, are
considered as one separate program of inter-
related contributions and benefits; whereas,
the retirement benefits, and the contribu-
tions required to provide them, are consid-
ered as another separate program of inter-
related contributions and benefits. There-
fore, any retirement benefits received by an
employee, whether attributable to one or
both of the group annuity contracts, shall be
considered as received under a single con-
tract for purposes of section 72. In deter-
mining the tax treatment of any such retire-
ment benefits under section 72, no amount of
the premiums used to purchase the group
term insurance policy shall be taken into ac-
count, since such premiums, and the death
benefits which they purchased, constitute a
separate program of interrelated contribu-
tions and benefits.

Example 7. Assume the same facts as in ex-
ample (6) except that, in lieu of funding the
benefits in the manner described in that ex-
ample, the trustee purchased individual re-
tirement income contracts from an insur-
ance company. Additional individual retire-
ment income contracts are purchased in
order to fund any increase in benefits result-
ing from increases in salary. Therefore, dis-
tributions to a particular employee may be
attributable to a single retirement income
contract or to more than one such contract.
All distributions received by an employee
under the pension plan, whether attributable
to one or more retirement income contracts
and whether made directly from the insur-
ance company to the employee or made
through the trustee, are considered as re-
ceived under a single contract for purposes of
section 72. For rules relating to the tax
treatment of contributions and distributions
under retirement income, endowment, or
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other life insurance contracts purchased by a
trust described in section 401(a) and exempt
under section 501(a), see paragraph (a) (2), (3),
and (4) of §1.402(a)-1.

Example 8. Assume the same facts as in ex-
ample (6) except that, in lieu of funding the
benefits in the manner described in that ex-
ample, the trustee funded the death benefits
and part of the retirement benefits by pur-
chasing individual retirement income con-
tracts from an insurance company. The re-
maining part of the retirement benefits
(such as any increase in benefits resulting
from increases in salary) are to be paid out
of a separate investment fund. This pension
plan includes, with respect to each partici-
pant, two separate contracts for purposes of
section 72. The retirement income contract
purchased by the trust for each participant
is a separate program of interrelated con-
tributions and benefits and all distributions
attributable to such contract (whether made
directly from the insurance company to the
employee or made through the trustee) are
considered as received under a single con-
tract. For rules relating to the tax treat-
ment of contributions and distributions
under retirement income, endowment, or
other life insurance contracts purchased by a
trust described in section 401(a) and exempt
under section 501(a), see paragraph (a) (2), (3),
and (4) of §1.402(a)-1. The remaining distribu-
tions under the plan are considered as re-
ceived under another separate program of
interrelated contributions and benefits.

(b) Amounts. (1)(i) In general, the
amounts to which section 72 applies are
any amounts received under the con-
tracts described in paragraph (a)(1) of
this section. However, if such amounts
are specifically excluded from gross in-
come under other provisions of Chapter
1 of the Code, section 72 shall not apply
for the purpose of including such
amounts in gross income. For example,
section 72 does not apply to amounts
received under a life insurance con-
tract if such amounts are paid by rea-
son of the death of the insured and are
excludable from gross income under
section 101(a). See also sections 101(d),
relating to proceeds of life insurance
paid at a date later than death, and
104(a)(4), relating to compensation for
injuries or sickness.

(ii) Section 72 does not exclude from
gross income any amounts received
under an agreement to hold an amount
and pay interest thereon. See para-
graph (a) of §1.72-14. However, section
72 does apply to amounts received by a
surviving annuitant under a joint and
survivor annuity contract since such
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amounts are not considered to be paid
by reason of the death of an insured.
For a special deduction for the estate
tax attributable to the inclusion of the
value of the interest of a surviving an-
nuitant under a joint and survivor an-
nuity contract in the estate of the de-
ceased primary annuitant, see section
691(d) and the regulations thereunder.

(2) Amounts subject to section 72 in
accordance with subparagraph (1) of
this paragraph are considered
“‘amounts received as an annuity’’ only
in the event that all of the following
tests are met:

(i) They must be received on or after
the ‘‘annuity starting date” as that
term is defined in paragraph (b) of
§1.72-4;

(ii) They must be payable in periodic
installments at regular intervals
(whether annually, semiannually, quar-
terly, monthly, weekly, or otherwise)
over a period of more than one full
yvear from the annuity starting date;
and

(iii) Except as indicated in subpara-
graph (3) of this paragraph, the total of
the amounts payable must be deter-
minable at the annuity starting date
either directly from the terms of the
contract or indirectly by the use of ei-
ther mortality tables or compound in-
terest computations, or both, in con-
junction with such terms and in ac-
cordance with sound actuarial theory.

For the purpose of determining wheth-
er amounts subject to section 72(d) and
§1.72-13 are ‘‘amounts received as an
annuity’’, however, the provisions of
subdivision (i) of this subparagraph
shall be disregarded. In addition, the
term ‘‘amounts received as an annu-
ity’’ does not include amounts received
to which the provisions of paragraph
(b) or (c) of §1.72-11 apply, relating to
dividends and certain amounts received
by a beneficiary in the nature of a re-
fund. If an amount is to be paid peri-
odically until a fund plus interest at a
fixed rate is exhausted, but further
payments may be made thereafter be-
cause of earnings at a higher interest
rate, the requirements of subdivision
(iii) of this subparagraph are met with
respect to the payments determinable
at the outset by means of computa-
tions involving the fixed interest rate,
but any payments received after the
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expiration of the period determinable
by such computations shall be taxable
as dividends received after the annuity
starting date in accordance with para-
graph (b)(2) of §1.72-11.

(3)(i) Notwithstanding the require-
ment of subparagraph (2)(iii) of this
paragraph, if amounts are to be re-
ceived for a definite or determinable
time (whether for a period certain or
for a life or lives) under a contract
which provides:

(a) That the amount of the periodic
payments may vary in accordance with
investment experience (as in certain
profit-sharing plans), cost of living in-
dices, or similar fluctuating criteria,
or

(b) For specified payments the value
of which may vary for income tax pur-
poses, such as in the case of any annu-
ity payable in foreign currency,

each such payment received shall be
considered as an amount received as an
annuity only to the extent that it does
not exceed the amount computed by di-
viding the investment in the contract,
as adjusted for any refund feature, by
the number of periodic payments an-
ticipated during the time that the peri-
odic payments are to be made. If pay-
ments are to be made more frequently
than annually, the amount so com-
puted shall be multiplied by the num-
ber of periodic payments to be made
during the taxable year for the purpose
of determining the total amount which
may be considered received as an annu-
ity during such year. To this extent,
the payments received shall be consid-
ered to represent a return of premium
or other consideration paid and shall
be excludable from gross income in the
taxable year in which received. See
paragraph (d) (2) and (3) of §1.72-4. To
the extent that the payments received
under the contract during the taxable
year exceed the total amount thus con-
sidered to be received as an annuity
during such year, they shall be consid-
ered to be amounts not received as an
annuity and shall be included in the
gross income of the recipient. See sec-
tion 72(e) and paragraph (b)(2) of §1.72—
11.

(ii) For purposes of subdivision (i) of
this subparagraph, the number of peri-
odic payments anticipated during the
time payments are to be made shall be

§1.72-4

determined by multiplying the number
of payments to be made each year (a)
by the number of years payments are
to be made, or (b) if payments are to be
made for a life or lives, by the multiple
found by the use of the appropriate ta-
bles contained in §1.72-9, as adjusted in
accordance with the table in paragraph
(a)(2) of §1.72-5.

(iii) For an example of the computa-
tion to be made in accordance with this
subparagraph and a special election
which may be made in a taxable year
subsequent to a taxable year in which
the total payments received under a
contract described in this subpara-
graph are less than the total of the
amounts excludable from gross income
in such year under subdivision (i) of
this subparagraph, see paragraph (d)(3)
of §1.72-4.

[T.D. 6500, 256 FR 11402, Nov. 26, 1960, as
amended by T.D. 6497, 256 FR 10019, Oct. 20,
1960; T.D. 6885, 31 FR 7798, June 2, 1966]

§1.72-3 Excludable amounts not in-
come.

In general, amounts received under
contracts described in paragraph (a)(1)
of §1.72-2 are not to be included in the
income of the recipient to the extent
that such amounts are excludable from
gross income as the result of the appli-
cation of section 72 and the regulations
thereunder.

§1.72-4 Exclusion ratio.

(a) General rule. (1)(i) To determine
the proportionate part of the total
amount received each year as an annu-
ity which is excludable from the gross
income of a recipient in the taxable
year of receipt (other than amounts re-
ceived under (a) certain employee an-
nuities described in section 72(d) and
§1.72-13, or (b) certain annuities de-
scribed in section 72(o) and §1.122-1), an
exclusion ratio is to be determined for
each contract. In general, this ratio is
determined by dividing the investment
in the contract as found under §1.72-6
by the expected return under such con-
tract as found under §1.72-5. Where a
single consideration is given for a par-
ticular contract which provides for two
or more annuity elements, an exclusion
ratio shall be determined for the con-
tract as a whole by dividing the invest-
ment in such contract by the aggregate
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