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(3) Adopting or changing to a pooling 
method. 

(4) Definition of pool. 
(5) Consistency requirement. 
(6) Additional guidance pertaining to pool-

ing. 
(7) Example. 
(i) [Reserved]. 
(j) Application to accrual method tax-

payers. 
(k) Treatment of related parties and indi-

rect payments. 
(l) Examples. 
(m) Amortization. 
(n) Intangible interests in land [Reserved] 
(o) Effective date. 
(p) Accounting method changes. 
(1) In general. 
(2) Scope limitations. 
(3) Section 481(a) adjustment. 

§ 1.263(a)–5 Amounts paid or incurred to facili-
tate an acquisition of a trade or business, a 
change in the capital structure of a business 
entity, and certain other transactions. 

(a) General rule. 
(b) Scope of facilitate. 
(1) In general. 
(2) Ordering rules. 
(c) Special rules for certain costs. 
(1) Borrowing costs. 
(2) Costs of asset sales. 
(3) Mandatory stock distributions. 
(4) Bankruptcy reorganization costs. 
(5) Stock issuance costs of open-end regu-

lated investment companies. 
(6) Integration costs. 
(7) Registrar and transfer agent fees for the 

maintenance of capital stock records. 
(8) Termination payments and amounts 

paid to facilitate mutually exclusive trans-
actions. 

(d) Simplifying conventions. 
(1) In general. 
(2) Employee compensation. 
(i) In general. 
(ii) Certain amounts treated as employee 

compensation. 
(3) De minimis costs. 
(i) In general. 
(ii) Treatment of commissions. 
(4) Election to capitalize. 
(e) Certain acquisitive transactions. 
(1) In general. 
(2) Exception for inherently facilitative 

amounts. 
(3) Covered transactions. 
(f) Documentation of success-based fees. 
(g) Treatment of capitalized costs. 
(1) Tax-free acquisitive transactions [Re-

served]. 
(2) Taxable acquisitive transactions. 
(i) Acquirer. 
(ii) Target. 
(3) Stock issuance transactions [Reserved]. 
(4) Borrowings. 

(5) Treatment of capitalized amounts by 
option writer. 

(h) Application to accrual method tax-
payers. 

(i) [Reserved]. 
(j) Coordination with other provisions of 

the Internal Revenue Code. 
(k) Treatment of indirect payments. 
(l) Examples. 
(m) Effective date. 
(n) Accounting method changes. 
(1) In general. 
(2) Scope limitations. 
(3) Section 481(a) adjustment. 

§ 1.263(a)–6 Election to deduct or capitalize 
certain expenditures. 

(a) In general. 
(b) Election provisions. 
(c) Effective/applicability date. 
(1) In general. 
(2) Early application of this section. 
(3) Optional application of TD 9564. 

[T.D. 9107, 69 FR 444, Jan. 5, 2004, as amended 
by T.D. 9564, 76 FR 81100, Dec. 27, 2011; T.D. 
9636, 78 FR 57708, Sept. 19, 2013] 

§ 1.263(a)–1 Capital expenditures; in 
general. 

(a) General rule for capital expendi-
tures. Except as provided in chapter 1 of 
the Internal Revenue Code, no deduc-
tion is allowed for— 

(1) Any amount paid for new build-
ings or for permanent improvements or 
betterments made to increase the value 
of any property or estate; or 

(2) Any amount paid in restoring 
property or in making good the exhaus-
tion thereof for which an allowance is 
or has been made. 

(b) Coordination with other provisions 
of the Internal Revenue Code. Nothing in 
this section changes the treatment of 
any amount that is specifically pro-
vided for under any provision of the In-
ternal Revenue Code or the Treasury 
Regulations other than section 162(a) 
or section 212 and the regulations 
under those sections. For example, see 
section 263A, which requires taxpayers 
to capitalize the direct and allocable 
indirect costs to property produced by 
the taxpayer and property acquired for 
resale. See also section 195 requiring 
taxpayers to capitalize certain costs as 
start-up expenditures. 

(c) Definitions. For purposes of this 
section, the following definitions 
apply: 
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(1) Amount paid. In the case of a tax-
payer using an accrual method of ac-
counting, the terms amount paid and 
payment mean a liability incurred 
(within the meaning of § 1.446– 
1(c)(1)(ii)). A liability may not be taken 
into account under this section prior to 
the taxable year during which the li-
ability is incurred. 

(2) Produce means construct, build, 
install, manufacture, develop, create, 
raise, or grow. This definition is in-
tended to have the same meaning as 
the definition used for purposes of sec-
tion 263A(g)(1) and § 1.263A–2(a)(1)(i), ex-
cept that improvements are excluded 
from the definition in this paragraph 
(c)(2) and are separately defined and 
addressed in § 1.263(a)–3. 

(d) Examples of capital expenditures. 
The following amounts paid are exam-
ples of capital expenditures: 

(1) An amount paid to acquire or 
produce a unit of real or personal tan-
gible property. See § 1.263(a)–2. 

(2) An amount paid to improve a unit 
of real or personal tangible property. 
See § 1.263(a)–3. 

(3) An amount paid to acquire or cre-
ate intangibles. See § 1.263(a)–4. 

(4) An amount paid or incurred to fa-
cilitate an acquisition of a trade or 
business, a change in capital structure 
of a business entity, and certain other 
transactions. See § 1.263(a)–5. 

(5) An amount paid to acquire or cre-
ate interests in land, such as ease-
ments, life estates, mineral interests, 
timber rights, zoning variances, or 
other interests in land. 

(6) An amount assessed and paid 
under an agreement between bond-
holders or shareholders of a corpora-
tion to be used in a reorganization of 
the corporation or voluntary contribu-
tions by shareholders to the capital of 
the corporation for any corporate pur-
pose. See section 118 and § 1.118–1. 

(7) An amount paid by a holding com-
pany to carry out a guaranty of divi-
dends at a specified rate on the stock 
of a subsidiary corporation for the pur-
pose of securing new capital for the 
subsidiary and increasing the value of 
its stockholdings in the subsidiary. 
This amount must be added to the cost 
of the stock in the subsidiary. 

(e) Amounts paid to sell property—(1) 
In general. Commissions and other 

transaction costs paid to facilitate the 
sale of property are not currently de-
ductible under section 162 or 212. In-
stead, the amounts are capitalized 
costs that reduce the amount realized 
in the taxable year in which the sale 
occurs or are taken into account in the 
taxable year in which the sale is aban-
doned if a deduction is permissible. 
These amounts are not added to the 
basis of the property sold or treated as 
an intangible asset under § 1.263(a)–4. 
See § 1.263(a)–5(g) for the treatment of 
amounts paid to facilitate the disposi-
tion of assets that constitute a trade or 
business. 

(2) Dealer in property. In the case of a 
dealer in property, amounts paid to fa-
cilitate the sale of such property are 
treated as ordinary and necessary busi-
ness expenses. 

(3) Examples. The following examples, 
which assume the sale is not an install-
ment sale under section 453, illustrate 
the rules of this paragraph (e): 

Example 1. Sales costs of real property A 
owns a parcel of real estate. A sells the real 
estate and pays legal fees, recording fees, 
and sales commissions to facilitate the sale. 
A must capitalize the fees and commissions 
and, in the taxable year of the sale, must re-
duce the amount realized from the sale of 
the real estate by the fees and commissions. 

Example 2. Sales costs of dealers Assume the 
same facts as in Example 1, except that A is 
a dealer in real estate. The commissions and 
fees paid to facilitate the sale of the real es-
tate may be deducted as ordinary and nec-
essary business expenses under section 162. 

Example 3. Sales costs of personal property 
used in a trade or business B owns a truck for 
use in B’s trade or business. B decides to sell 
the truck on November 15, Year 1. B pays for 
an appraisal to determine a reasonable ask-
ing price. On February 15, Year 2, B sells the 
truck to C. In Year 1, B must capitalize the 
amount paid to appraise the truck, and in 
Year 2, must reduce the amount realized 
from the sale of the truck by the amount 
paid for the appraisal. 

Example 4. Costs of abandoned sale of per-
sonal property used in a trade or business As-
sume the same facts as in Example 3, except 
that, instead of selling the truck on Feb-
ruary 15, Year 2, B decides on that date not 
to sell the truck and takes the truck off the 
market. In Year 1, B must capitalize the 
amount paid to appraise the truck. However, 
B may recognize the amount paid to appraise 
the truck as a loss under section 165 in Year 
2, the taxable year when the sale is aban-
doned. 
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Example 5. Sales costs of personal property 
not used in a trade or business Assume the 
same facts as in Example 3, except that B 
does not use the truck in B’s trade or busi-
ness but instead uses it for personal pur-
poses. In Year 1, B must capitalize the 
amount paid to appraise the truck, and in 
Year 2, must reduce the amount realized 
from the sale of the truck by the amount 
paid for the appraisal. 

Example 6. Costs of abandoned sale of per-
sonal property not used in a trade or business 
Assume the same facts as in Example 5, ex-
cept that, instead of selling the truck on 
February 15, Year 2, B decides on that date 
not to sell the truck and takes the truck off 
the market. In Year 1, B must capitalize the 
amount paid to appraise the truck. Although 
B abandons the sale in Year 2, B may not 
treat the amount paid to appraise the truck 
as a loss under section 165 because the truck 
was not used in B’s trade or business or in a 
transaction entered into for profit. 

(f) De minimis safe harbor election—(1) 
In general. Except as otherwise pro-
vided in paragraph (f)(2) of this section, 
a taxpayer electing to apply the de 
minimis safe harbor under this para-
graph (f) may not capitalize under 
§ 1.263(a)–2(d)(1) or § 1.263(a)–3(d) any 
amount paid in the taxable year for the 
acquisition or production of a unit of 
tangible property nor treat as a mate-
rial or supply under § 1.162–3(a) any 
amount paid in the taxable year for 
tangible property if the amount speci-
fied under this paragraph (f)(1) meets 
the requirements of paragraph (f)(1)(i) 
or (f)(1)(ii) of this section. But see sec-
tion 263A and the regulations under 
section 263A, which require taxpayers 
to capitalize the direct and allocable 
indirect costs of property produced by 
the taxpayer (for example, property 
improved by the taxpayer) and prop-
erty acquired for resale. 

(i) Taxpayer with applicable financial 
statement. A taxpayer electing to apply 
the de minimis safe harbor may not 
capitalize under § 1.263(a)–2(d)(1) or 
§ 1.263(a)–3(d) nor treat as a material or 
supply under § 1.162–3(a) any amount 
paid in the taxable year for property 
described in paragraph (f)(1) of this sec-
tion if— 

(A) The taxpayer has an applicable fi-
nancial statement (as defined in para-
graph (f)(4) of this section); 

(B) The taxpayer has at the begin-
ning of the taxable year written ac-

counting procedures treating as an ex-
pense for non-tax purposes— 

(1) Amounts paid for property costing 
less than a specified dollar amount; or 

(2) Amounts paid for property with 
an economic useful life (as defined in 
§ 1.162–3(c)(3)) of 12 months or less; 

(C) The taxpayer treats the amount 
paid for the property as an expense on 
its applicable financial statement in 
accordance with its written accounting 
procedures; and 

(D) The amount paid for the property 
does not exceed $5,000 per invoice (or 
per item as substantiated by the in-
voice) or other amount as identified in 
published guidance in the FEDERAL 
REGISTER or in the Internal Revenue 
Bulletin (see § 601.601(d)(2)(ii)(b) of this 
chapter). 

(ii) Taxpayer without applicable finan-
cial statement. A taxpayer electing to 
apply the de minimis safe harbor may 
not capitalize under § 1.263(a)–2(d)(1) or 
§ 1.263(a)–3(d) nor treat as a material or 
supply under § 1.162–3(a) any amount 
paid in the taxable year for property 
described in paragraph (f)(1) of this sec-
tion if— 

(A) The taxpayer does not have an 
applicable financial statement (as de-
fined in paragraph (f)(4) of this sec-
tion); 

(B) The taxpayer has at the begin-
ning of the taxable year accounting 
procedures treating as an expense for 
non-tax purposes— 

(1) Amounts paid for property costing 
less than a specified dollar amount; or 

(2) Amounts paid for property with 
an economic useful life (as defined in 
§ 1.162–3(c)(3)) of 12 months or less; 

(C) The taxpayer treats the amount 
paid for the property as an expense on 
its books and records in accordance 
with these accounting procedures; and 

(D) The amount paid for the property 
does not exceed $500 per invoice (or per 
item as substantiated by the invoice) 
or other amount as identified in pub-
lished guidance in the FEDERAL REG-
ISTER or in the Internal Revenue Bul-
letin (see § 601.601(d)(2)(ii)(b) of this 
chapter). 

(iii) Taxpayer with both an applicable 
financial statement and a non-qualifying 
financial statement. For purposes of this 
paragraph (f)(1), if a taxpayer has an 
applicable financial statement defined 
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in paragraph (f)(4) of this section in ad-
dition to a financial statement that 
does not meet requirements of para-
graph (f)(4) of this section, the tax-
payer must meet the requirements of 
paragraph (f)(1)(i) of this section to 
qualify to elect the de minimis safe 
harbor under this paragraph (f). 

(2) Exceptions to de minimis safe har-
bor. The de minimis safe harbor in 
paragraph (f)(1) of this section does not 
apply to the following: 

(i) Amounts paid for property that is 
or is intended to be included in inven-
tory property; 

(ii) Amounts paid for land; 
(iii) Amounts paid for rotable, tem-

porary, and standby emergency spare 
parts that the taxpayer elects to cap-
italize and depreciate under § 1.162–3(d); 
and 

(iv) Amounts paid for rotable and 
temporary spare parts that the tax-
payer accounts for under the optional 
method of accounting for rotable parts 
pursuant to § 1.162–3(e). 

(3) Additional rules—(i) Transaction 
and other additional costs. A taxpayer 
electing to apply the de minimis safe 
harbor under paragraph (f)(1) of this 
section is not required to include in the 
cost of the tangible property the addi-
tional costs of acquiring or producing 
such property if these costs are not in-
cluded in the same invoice as the tan-
gible property. However, the taxpayer 
electing to apply the de minimis safe 
harbor under paragraph (f)(1) of this 
section must include in the cost of 
such property all additional costs (for 
example, delivery fees, installation 
services, or similar costs) if these addi-
tional costs are included on the same 
invoice with the tangible property. For 
purposes of this paragraph, if the in-
voice includes amounts paid for mul-
tiple tangible properties and such in-
voice includes additional invoice costs 
related to these multiple properties, 
then the taxpayer must allocate the 
additional invoice costs to each prop-
erty using a reasonable method, and 
each property, including allocable 
labor and overhead, must meet the re-
quirements of paragraph (f)(1)(i) or 
paragraph (f)(1)(ii) of this section, 
whichever is applicable. Reasonable al-
location methods include, but are not 
limited to specific identification, a pro 

rata allocation, or a weighted average 
method based on the property’s rel-
ative cost. For purposes of this para-
graph (f)(3)(i), additional costs consist 
of the costs of facilitating the acquisi-
tion or production of such tangible 
property under § 1.263(a)–2(f) and the 
costs for work performed prior to the 
date that the tangible property is 
placed in service under § 1.263(a)–2(d). 

(ii) Materials and supplies. If a tax-
payer elects to apply the de minimis 
safe harbor provided under this para-
graph (f), then the taxpayer must also 
apply the de minimis safe harbor to 
amounts paid for all materials and sup-
plies (as defined under § 1.162–3) that 
meet the requirements of § 1.263(a)–1(f). 
See paragraph (f)(3)(iv) of this section 
for treatment of materials and supplies 
under the de minimis safe harbor. 

(iii) Sale or disposition. Property to 
which a taxpayer applies the de mini-
mis safe harbor contained in this para-
graph (f) is not treated upon sale or 
other disposition as a capital asset 
under section 1221 or as property used 
in the trade or business under section 
1231. 

(iv) Treatment of de minimis amounts. 
An amount paid for property to which 
a taxpayer properly applies the de 
minimis safe harbor contained in this 
paragraph (f) is not treated as a capital 
expenditure under § 1.263(a)–2(d)(1) or 
§ 1.263(a)–3(d) or as a material and sup-
ply under § 1.162–3, and may be de-
ducted under § 1.162–1 in the taxable 
year the amount is paid provided the 
amount otherwise constitutes an ordi-
nary and necessary expenses incurred 
in carrying on a trade or business. 

(v) Coordination with section 263A. 
Amounts paid for tangible property de-
scribed in paragraph (f)(1) of this sec-
tion may be subject to capitalization 
under section 263A if the amounts paid 
for tangible property comprise the di-
rect or allocable indirect costs of other 
property produced by the taxpayer or 
property acquired for resale. See, for 
example, § 1.263A–1(e)(3)(ii)(R) requiring 
taxpayers to capitalize the cost of tools 
and equipment allocable to property 
produced or property acquired for re-
sale. 
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(vi) Written accounting procedures for 
groups of entities. If the taxpayer’s fi-
nancial results are reported on the ap-
plicable financial statement (as defined 
in paragraph (f)(4) of this section) for a 
group of entities then, for purposes of 
paragraph (f)(1)(i)(A) of this section, 
the group’s applicable financial state-
ment may be treated as the applicable 
financial statement of the taxpayer, 
and for purposes of paragraphs 
(f)(1)(i)(B) and (f)(1)(i)(C) of this sec-
tion, the written accounting proce-
dures provided for the group and uti-
lized for the group’s applicable finan-
cial statement may be treated as the 
written accounting procedures of the 
taxpayer. 

(vii) Combined expensing accounting 
procedures. For purposes of paragraphs 
(f)(1)(i) and (f)(1)(ii) of this section, if 
the taxpayer has, at the beginning of 
the taxable year accounting procedures 
treating as an expense for non-tax pur-
poses (1) amounts paid for property 
costing less than a specified dollar 
amount; and (2) amounts paid for prop-
erty with an economic useful life (as 
defined in § 1.162–3(c)(3)) of 12 months or 
less, then a taxpayer electing to apply 
the de minimis safe harbor under this 
paragraph (f) must apply the provisions 
of this paragraph (f) to amounts quali-
fying under either accounting proce-
dure. 

(4) Definition of applicable financial 
statement. For purposes of this para-
graph (f), the taxpayer’s applicable fi-
nancial statement (AFS) is the tax-
payer’s financial statement listed in 
paragraphs (f)(4)(i) through (iii) of this 
section that has the highest priority 
(including within paragraph (f)(4)(ii) of 
this section). The financial statements 
are, in descending priority— 

(i) A financial statement required to 
be filed with the Securities and Ex-
change Commission (SEC) (the 10–K or 
the Annual Statement to Share-
holders); 

(ii) A certified audited financial 
statement that is accompanied by the 
report of an independent certified pub-
lic accountant (or in the case of a for-
eign entity, by the report of a similarly 
qualified independent professional) 
that is used for— 

(A) Credit purposes; 

(B) Reporting to shareholders, part-
ners, or similar persons; or 

(C) Any other substantial non-tax 
purpose; or 

(iii) A financial statement (other 
than a tax return) required to be pro-
vided to the federal or a state govern-
ment or any federal or state agency 
(other than the SEC or the Internal 
Revenue Service). 

(5) Time and manner of election. A tax-
payer that makes the election under 
this paragraph (f) must make the elec-
tion for all amounts paid during the 
taxable year for property described in 
paragraph (f)(1) of this section and 
meeting the requirements of paragraph 
(f)(1)(i) or paragraph (f)(1)(ii) of this 
section, as applicable. A taxpayer 
makes the election by attaching a 
statement to the taxpayer’s timely 
filed original Federal tax return (in-
cluding extensions) for the taxable 
year in which these amounts are paid. 
See §§ 301.9100–1 through 301.9100–3 of 
this chapter for the provisions gov-
erning extensions of time to make reg-
ulatory elections. The statement must 
be titled ‘‘Section 1.263(a)–1(f) de mini-
mis safe harbor election’’ and include 
the taxpayer’s name, address, taxpayer 
identification number, and a statement 
that the taxpayer is making the de 
minimis safe harbor election under 
§ 1.263(a)–1(f). In the case of a consoli-
dated group filing a consolidated in-
come tax return, the election is made 
for each member of the consolidated 
group by the common parent, and the 
statement must also include the names 
and taxpayer identification numbers of 
each member for which the election is 
made. In the case of an S corporation 
or a partnership, the election is made 
by the S corporation or the partnership 
and not by the shareholders or part-
ners. An election may not be made 
through the filing of an application for 
change in accounting method or, before 
obtaining the Commissioner’s consent 
to make a late election, by filing an 
amended Federal tax return. A tax-
payer may not revoke an election made 
under this paragraph (f). The manner of 
electing the de minimis safe harbor 
under this paragraph (f) may be modi-
fied through guidance of general appli-
cability (see §§ 601.601(d)(2) and 601.602 
of this chapter). 
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(6) Anti-abuse rule. If a taxpayer acts 
to manipulate transactions with the 
intent to achieve a tax benefit or to 
avoid the application of the limitations 
provided under paragraphs 
(f)(1)(i)(B)(1), (f)(1)(i)(D), (f)(1)(ii)(B)(1), 
and (f)(1)(ii)(D) of this section, appro-
priate adjustments will be made to 
carry out the purposes of this section. 
For example, a taxpayer is deemed to 
act to manipulate transactions with an 
intent to avoid the purposes and re-
quirements of this section if— 

(i) The taxpayer applies the de mini-
mis safe harbor to amounts substan-
tiated with invoices created to 
componentize property that is gen-
erally acquired or produced by the tax-
payer (or other taxpayers in the same 
or similar trade or business) as a single 
unit of tangible property; and 

(ii) This property, if treated as a sin-
gle unit, would exceed any of the limi-
tations provided under paragraphs 
(f)(1)(i)(B)(1), (f)(1)(i)(D), (f)(1)(ii)(B)(1), 
and (f)(1)(ii)(D) of this section, as appli-
cable. 

(7) Examples. The following examples 
illustrate the application of this para-
graph (f). Unless otherwise provided, 
assume that section 263A does not 
apply to the amounts described. 

Example 1. De minimis safe harbor; taxpayer 
without AFS. In Year 1, A purchases 10 print-
ers at $250 each for a total cost of $2,500 as 
indicated by the invoice. Assume that each 
printer is a unit of property under § 1.263(a)– 
3(e). A does not have an AFS. A has account-
ing procedures in place at the beginning of 
Year 1 to expense amounts paid for property 
costing less than $500, and A treats the 
amounts paid for the printers as an expense 
on its books and records. The amounts paid 
for the printers meet the requirements for 
the de minimis safe harbor under paragraph 
(f)(1)(ii) of this section. If A elects to apply 
the de minimis safe harbor under this para-
graph (f) in Year 1, A may not capitalize the 
amounts paid for the 10 printers or any other 
amounts meeting the criteria for the de 
minimis safe harbor under paragraph (f)(1). 
Instead, in accordance with paragraph 
(f)(3)(iv) of this section, A may deduct these 
amounts under § 1.162–1 in the taxable year 
the amounts are paid provided the amounts 
otherwise constitute deductible ordinary and 
necessary expenses incurred in carrying on a 
trade or business. 

Example 2. De minimis safe harbor; taxpayer 
without AFS. In Year 1, B purchases 10 com-
puters at $600 each for a total cost of $6,000 
as indicated by the invoice. Assume that 

each computer is a unit of property under 
§ 1.263(a)–3(e). B does not have an AFS. B has 
accounting procedures in place at the begin-
ning of Year 1 to expense amounts paid for 
property costing less than $1,000 and B treats 
the amounts paid for the computers as an ex-
pense on its books and records. The amounts 
paid for the printers do not meet the require-
ments for the de minimis safe harbor under 
paragraph (f)(1)(ii) of this section because 
the amount paid for the property exceeds 
$500 per invoice (or per item as substantiated 
by the invoice). B may not apply the de 
minimis safe harbor election to the amounts 
paid for the 10 computers under paragraph 
(f)(1) of this section. 

Example 3. De minimis safe harbor; taxpayer 
with AFS. C is a member of a consolidated 
group for Federal income tax purposes. C’s 
financial results are reported on the consoli-
dated applicable financial statements for the 
affiliated group. C’s affiliated group has a 
written accounting policy at the beginning 
of Year 1, which is followed by C, to expense 
amounts paid for property costing $5,000 or 
less. In Year 1, C pays $6,250,000 to purchase 
1,250 computers at $5,000 each. C receives an 
invoice from its supplier indicating the total 
amount due ($6,250,000) and the price per 
item ($5,000). Assume that each computer is 
a unit of property under § 1.263(a)–3(e). The 
amounts paid for the computers meet the re-
quirements for the de minimis safe harbor 
under paragraph (f)(1)(i) of this section. If C 
elects to apply the de minimis safe harbor 
under this paragraph (f) for Year 1, C may 
not capitalize the amounts paid for the 1,250 
computers or any other amounts meeting 
the criteria for the de minimis safe harbor 
under paragraph (f)(1) of this section. In-
stead, in accordance with paragraph (f)(3)(iv) 
of this section, C may deduct these amounts 
under § 1.162–1 in the taxable year the 
amounts are paid provided the amounts oth-
erwise constitute deductible ordinary and 
necessary expenses incurred in carrying on a 
trade or business. 

Example 4. De minimis safe harbor; taxpayer 
with AFS. D is a member of a consolidated 
group for Federal income tax purposes. D’s 
financial results are reported on the consoli-
dated applicable financial statements for the 
affiliated group. D’s affiliated group has a 
written accounting policy at the beginning 
of Year 1, which is followed by D, to expense 
amounts paid for property costing less than 
$15,000. In Year 1, D pays $4,800,000 to pur-
chase 800 elliptical machines at $6,000 each. 
D receives an invoice from its supplier indi-
cating the total amount due ($4,800,000) and 
the price per item ($6,000). Assume that each 
elliptical machine is a unit of property under 
§ 1.263(a)–3(e). D may not apply the de mini-
mis safe harbor election to the amounts paid 
for the 800 elliptical machines under para-
graph (f)(1) of this section because the 
amount paid for the property exceeds $5,000 

VerDate Mar<15>2010 11:30 Jun 13, 2014 Jkt 232091 PO 00000 Frm 00561 Fmt 8010 Sfmt 8010 Y:\SGML\232091.XXX 232091eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



552 

26 CFR Ch. I (4–1–14 Edition) § 1.263(a)–1 

per invoice (or per item as substantiated by 
the invoice). 

Example 5. De minimis safe harbor; additional 
invoice costs. E is a member of a consolidated 
group for Federal income tax purposes. E’s 
financial results are reported on the consoli-
dated applicable financial statements for the 
affiliated group. E’s affiliated group has a 
written accounting policy at the beginning 
of Year 1, which is followed by E, to expense 
amounts paid for property costing less than 
$5,000. In Year 1, E pays $45,000 for the pur-
chase and installation of wireless routers in 
each of its 10 office locations. Assume that 
each wireless router is a unit of property 
under § 1.263(a)–3(e). E receives an invoice 
from its supplier indicating the total amount 
due ($45,000), including the material price per 
item ($2,500), and total delivery and installa-
tion ($20,000). E allocates the additional in-
voice costs to the materials on a pro rata 
basis, bringing the cost of each router to 
$4,500 ($2,500 materials + $2,000 labor and 
overhead). The amounts paid for each router, 
including the allocable additional invoice 
costs, meet the requirements for the de mini-
mis safe harbor under paragraph (f)(1)(i) of 
this section. If E elects to apply the de mini-
mis safe harbor under this paragraph (f) for 
Year 1, E may not capitalize the amounts 
paid for the 10 routers (including the addi-
tional invoice costs) or any other amounts 
meeting the criteria for the de minimis safe 
harbor under paragraph (f)(1) of this section. 
Instead, in accordance with paragraph 
(f)(3)(iv) of this section, E may deduct these 
amounts under § 1.162–1 in the taxable year 
the amounts are paid provided the amounts 
otherwise constitute deductible ordinary and 
necessary expenses incurred in carrying on a 
trade or business. 

Example 6. De minims safe harbor; non-in-
voice additional costs. F is a corporation that 
provides consulting services to its customer. 
F does not have an AFS, but F has account-
ing procedures in place at the beginning of 
Year 1 to expense amounts paid for property 
costing less than $500. In Year 1, F pays $600 
to an interior designer to shop for, evaluate, 
and make recommendations regarding pur-
chasing new furniture for F’s conference 
room. As a result of the interior designer’s 
recommendations, F acquires a conference 
table for $500 and 10 chairs for $300 each. In 
Year 1, F receives an invoice from the inte-
rior designer for $600 for his services, and F 
receives a separate invoice from the fur-
niture supplier indicating a total amount 
due of $500 for the table and $300 for each 
chair. For Year 1, F treats the amount paid 
for the table and each chair as an expense on 
its books and records, and F elects to use the 
de minimis safe harbor for amounts paid for 
tangible property that qualify under the safe 
harbor. The amount paid to the interior de-
signer is a cost of facilitating the acquisition 
of the table and chairs under § 1.263(a)–2(f). 

Under paragraph (f)(3)(i) of this section, F is 
not required to include in the cost of tan-
gible property the additional costs of acquir-
ing such property if these costs are not in-
cluded in the same invoice as the tangible 
property. Thus, F is not required to include 
a pro rata allocation of the amount paid to 
the interior designer to determine the appli-
cation of the de minimis safe harbor to the 
table and the chairs. Accordingly, the 
amounts paid by F for the table and each 
chair meet the requirements for the de mini-
mis safe harbor under paragraph (f)(1)(ii) of 
this section, and F may not capitalize the 
amounts paid for the table or each chair 
under paragraph (f)(1) of this section. In ad-
dition, F is not required to capitalize the 
amounts paid to the interior designer as a 
cost that facilitates the acquisition of tan-
gible property under § 1.263(a)–2(f)(3)(i). In-
stead, F may deduct the amounts paid for 
the table, chairs, and interior designer under 
§ 1.162–1 in the taxable year the amounts are 
paid provided the amounts otherwise con-
stitute deductible ordinary and necessary ex-
penses incurred in carrying on a trade or 
business. 

Example 7. De minimis safe harbor; 12-month 
economic useful life. G operates a restaurant. 
In Year 1, G purchases 10 hand-held point-of- 
service devices at $300 each for a total cost of 
$3,000 as indicated by invoice. G also pur-
chases 3 tablet computers at $500 each for a 
total cost of $1,500 as indicated by invoice. 
Assume each point-of-service device and 
each tablet computer has an economic useful 
life of 12 months or less, beginning when 
they are used in G’s business. Assume that 
each device and each tablet is a unit of prop-
erty under § 1.263(a)–3(e). G does not have an 
AFS, but G has accounting procedures in 
place at the beginning of Year 1 to expense 
amounts paid for property costing $300 or 
less and to expense amounts paid for prop-
erty with an economic useful life of 12 
months or less. Thus, G expenses the 
amounts paid for the hand-held devices on 
its books and records because each device 
costs $300. G also expenses the amounts paid 
for the tablet computers on its books and 
records because the computers have an eco-
nomic useful life of 12 months of less, begin-
ning when they are used. The amounts paid 
for the hand-held devices and the tablet com-
puters meet the requirements for the de 
minimis safe harbor under paragraph 
(f)(1)(ii) of this section. If G elects to apply 
the de minimis safe harbor under this para-
graph (f) in Year 1, G may not capitalize the 
amounts paid for the hand-held devices, the 
tablet computers, or any other amounts 
meeting the criteria for the de minimis safe 
harbor under paragraph (f)(1) of this section. 
Instead, in accordance with paragraph 
(f)(3)(iv) of this section, G may deduct the 
amounts paid for the hand-held devices and 
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tablet computers under § 1.162–1 in the tax-
able year the amounts are paid provided the 
amounts otherwise constitute deductible or-
dinary and necessary business expenses in-
curred in carrying on a trade or business. 

Example 8. De minimis safe harbor; limitation. 
Assume the facts as in Example 7, except G 
purchases the 3 tablet computers at $600 each 
for a total cost of $1,800. The amounts paid 
for the tablet computers do not meet the de 
minimis rule safe harbor under paragraphs 
(f)(1)(ii) and (f)(3)(vii) of this section because 
the cost of each computer exceeds $500. 
Therefore, the amounts paid for the tablet 
computers may not be deducted under the 
safe harbor. 

Example 9. De minimis safe harbor; materials 
and supplies. H is a corporation that provides 
consulting services to its customers. H has 
an AFS and a written accounting policy at 
the beginning of the taxable year to expense 
amounts paid for property costing $5,000 or 
less. In Year 1, H purchases 1,000 computers 
at $500 each for a total cost of $500,000. As-
sume that each computer is a unit of prop-
erty under § 1.263(a)–3(e) and is not a mate-
rial or supply under § 1.162–3. In addition, H 
purchases 200 office chairs at $100 each for a 
total cost of $20,000 and 250 customized brief-
cases at $80 each for a total cost of $20,000. 
Assume that each office chair and each brief-
case is a material or supply under § 1.162– 
3(c)(1). H treats the amounts paid for the 
computers, office chairs, and briefcases as 
expenses on its AFS. The amounts paid for 
computers, office chairs, and briefcases meet 
the requirements for the de minimis safe 
harbor under paragraph (f)(1)(i) of this sec-
tion. If H elects to apply the de minimis safe 
harbor under this paragraph (f) in Year 1, H 
may not capitalize the amounts paid for the 
1,000 computers, the 200 office chairs, and the 
250 briefcases under paragraph (f)(1) of this 
section. H may deduct the amounts paid for 
the computers, the office chairs, and the 
briefcases under § 1.162–1 in the taxable year 
the amounts are paid provided the amounts 
otherwise constitute deductible ordinary and 
necessary expenses incurred in carrying on a 
trade or business. 

Example 10. De minimis safe harbor; coordina-
tion with section 263A. J is a member of a con-
solidated group for Federal income tax pur-
poses. J’s financial results are reported on 
the consolidated AFS for the affiliated 
group. J’s affiliated group has a written ac-
counting policy at the beginning of Year 1, 
which is followed by J, to expense amounts 
paid for property costing less than $1,000 or 
that has an economic useful life of 12 months 
or less. In Year 1, J acquires jigs, dies, 
molds, and patterns for use in the manufac-
ture of J’s products. Assume each jig, die, 
mold, and pattern is a unit of property under 
§ 1.263(a)–3(e) and costs less than $1,000. In 
Year 1, J begins using the jigs, dies, molds 
and patterns to manufacture its products. 

Assume these items are materials and sup-
plies under § 1.162–3(c)(1)(iii), and J elects to 
apply the de minimis safe harbor under para-
graph (f)(1)(i) of this section to amounts 
qualifying under the safe harbor in Year 1. 
Under paragraph (f)(3)(v) of this section, the 
amounts paid for the jigs, dies, molds, and 
patterns may be subject to capitalization 
under section 263A if the amounts paid for 
these tangible properties comprise the direct 
or allocable indirect costs of other property 
produced by the taxpayer or property ac-
quired for resale. 

Example 11. De minimis safe harbor; anti- 
abuse rule. K is a corporation that provides 
hauling services to its customers. In Year 1, 
K decides to purchase a truck to use in its 
business. K does not have an AFS. K has ac-
counting procedures in place at the begin-
ning of Year 1 to expense amounts paid for 
property costing less than $500. K arranges to 
purchase a used truck for a total of $1,500. 
Prior to the acquisition, K requests the sell-
er to provide multiple invoices for different 
parts of the truck. Accordingly, the seller 
provides K with four invoices during Year 1— 
one invoice of $500 for the cab, one invoice of 
$500 for the engine, one invoice of $300 for the 
trailer, and a fourth invoice of $200 for the 
tires. K treats the amounts paid under each 
invoice as an expense on its books and 
records. K elects to apply the de minimis 
safe harbor under paragraph (f) of this sec-
tion in Year 1 and does not capitalize the 
amounts paid for each invoice pursuant to 
the safe harbor. Under paragraph (f)(6) of 
this section, K has applied the de minimis 
rule to amounts substantiated with invoices 
created to componentize property that is 
generally acquired as a single unit of tan-
gible property in the taxpayer’s type of busi-
ness, and this property, if treated as single 
unit, would exceed the limitations provided 
under the de minimis rule. Accordingly, K is 
deemed to manipulate the transaction to ac-
quire the truck with the intent to avoid the 
purposes of this paragraph (f). As a result, K 
may not apply the de minimis rule to these 
amounts and is subject to appropriate ad-
justments. 

(g) Accounting method changes. Except 
for paragraph (f) of this section (the de 
minimis safe harbor election), a change 
to comply with this section is a change 
in method of accounting to which the 
provisions of sections 446 and 481 and 
the accompanying regulations apply. A 
taxpayer seeking to change to a meth-
od of accounting permitted in this sec-
tion must secure the consent of the 
Commissioner in accordance with 
§ 1.446–1(e) and follow the administra-
tive procedures issued under § 1.446– 
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1(e)(3)(ii) for obtaining the Commis-
sioner’s consent to change its account-
ing method. 

(h) Effective/applicability date—(1) In 
general. Except for paragraph (f) of this 
section, this section generally applies 
to taxable years beginning on or after 
January 1, 2014. Paragraph (f) of this 
section applies to amounts paid in tax-
able years beginning on or after Janu-
ary 1, 2014. Except as provided in para-
graph (h)(1) and paragraph (h)(2) of this 
section, § 1.263(a)–1 as contained in 26 
CFR part 1 edition revised as of April 1, 
2011, applies to taxable years beginning 
before January 1, 2014. 

(2) Early application of this section—(i) 
In general. Except for paragraph (f) of 
this section, a taxpayer may choose to 
apply this section to taxable years be-
ginning on or after January 1, 2012. A 
taxpayer may choose to apply para-
graph (f) of this section to amounts 
paid in taxable years beginning on or 
after January 1, 2012. 

(ii) Transition rule for de minimis safe 
harbor election on 2012 or 2013 returns. If 
under paragraph (h)(2)(i) of this sec-
tion, a taxpayer chooses to make the 
election to apply the de minimis safe 
harbor under paragraph (f) of this sec-
tion for amounts paid in its taxable 
year beginning on or after January 1, 
2012, and ending on or before Sep-
tember 19, 2013 (applicable taxable 
year), and the taxpayer did not make 
the election specified in paragraph 
(f)(5) of this section on its timely filed 
original Federal tax return for the ap-
plicable taxable year, the taxpayer 
must make the election specified in 
paragraph (f)(5) of this section for the 
applicable taxable year by filing an 
amended Federal tax return for the ap-
plicable taxable year on or before 180 
days from the due date including ex-
tensions of the taxpayer’s Federal tax 
return for the applicable taxable year, 
notwithstanding that the taxpayer 
may not have extended the due date. 

(3) Optional application of TD 9564. A 
taxpayer may choose to apply 
§ 1.263(a)–1T as contained in TD 9564 (76 
FR 81060) December 27, 2011, to taxable 
years beginning on or after January 1, 
2012, and before January 1, 2014. 

[T.D. 9636, 78 FR 57710, Sept. 19, 2013] 

§ 1.263(a)–2 Amounts paid to acquire 
or produce tangible property. 

(a) Overview. This section provides 
rules for applying section 263(a) to 
amounts paid to acquire or produce a 
unit of real or personal property. Para-
graph (b) of this section contains defi-
nitions. Paragraph (c) of this section 
contains the rules for coordinating this 
section with other provisions of the In-
ternal Revenue Code (Code). Paragraph 
(d) of this section provides the general 
requirement to capitalize amounts paid 
to acquire or produce a unit of real or 
personal property. Paragraph (e) of this 
section provides the requirement to 
capitalize amounts paid to defend or 
perfect title to real or personal prop-
erty. Paragraph (f) of this section pro-
vides the rules for determining the ex-
tent to which taxpayers must cap-
italize transaction costs related to the 
acquisition of tangible property. Para-
graphs (g) and (h) of this section ad-
dress the treatment and recovery of 
capital expenditures. Paragraph (i) of 
this section provides for changes in 
methods of accounting to comply with 
this section, and paragraph (j) of this 
section provides the effective and ap-
plicability dates for the rules under 
this section. 

(b) Definitions. For purposes of this 
section, the following definitions 
apply: 

(1) Amount paid. In the case of a tax-
payer using an accrual method of ac-
counting, the terms amount paid and 
payment mean a liability incurred 
(within the meaning of § 1.446– 
1(c)(1)(ii)). A liability may not be taken 
into account under this section prior to 
the taxable year during which the li-
ability is incurred. 

(2) Personal property means tangible 
personal property as defined in § 1.48– 
1(c). 

(3) Real property means land and im-
provements thereto, such as buildings 
or other inherently permanent struc-
tures (including items that are struc-
tural components of the buildings or 
structures) that are not personal prop-
erty as defined in paragraph (b)(2) of 
this section. Any property that con-
stitutes other tangible property under 
§ 1.48–1(d) is treated as real property for 
purposes of this section. Local law is 
not controlling in determining whether 
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