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USP wholly owns FC1 before the sale and is 
treated as owning 100% of FC1 after the sale, 
section 302(a) does not apply to the redemp-
tion. Instead, under section 302(d), the re-
demption is treated as a distribution to 
which section 301 applies. Pursuant to sec-
tion 304(b)(2), $20x of the distribution is 
treated as a dividend from FC2. With respect 
to the remaining $80x, USP takes the posi-
tion that $40x is applied against and reduces 
the basis of the FC2 stock issued in the 
deemed section 351 exchange, and $40x is ap-
plied against and reduces the basis of the 
FC2 stock held by USP prior to (and after) 
the transaction. 

(ii) Analysis. Under paragraph (b) of this 
section, USP must recognize gain of $40x on 
its transfer of the FC1 stock to FC2 in the 
deemed section 351 exchange (the amount by 
which the $60x gain realized by USP on the 
deemed section 351 exchange with respect to 
the F1 stock exceeds the $20x dividend inclu-
sion). Pursuant to paragraph (b) of this sec-
tion, the exception under § 1.367(a)–3(b) is not 
available to the transfer of the FC1 stock by 
USP to FC2 in the deemed section 351 ex-
change. Thus, USP cannot avoid gain rec-
ognition under paragraph (b) of this section 
by entering into a gain recognition agree-
ment with respect to its transfer of the FC1 
stock to FC2 in the deemed section 351 ex-
change. Under paragraph (d) of this section, 
the $40x gain recognized is allocated among 
the shares of FC1 stock transferred to FC2 in 
the deemed section 351 exchange in propor-
tion to the gain realized by USP on the 
transfer of such shares. Under paragraph (c) 
of this section, the application of paragraph 
(b) of this section is determined prior to tak-
ing into account the $40x increase to the 
basis of the FC1 stock transferred by USP. 
Under section 362, the basis of the FC1 stock 
in the hands of FC2 is increased by $40x, the 
amount of gain recognized by the USP on the 
transfer of the FC1 stock under paragraph (b) 
of this section. Under section 358, the basis 
of the FC2 stock received by USP in the 
deemed section 351 exchange is similarly in-
creased by $40x. See § 1.367(a)–1T(b)(4). The 
$40x increase to the basis of the FC2 stock is 
taken into account before determining the 
consequences of the redemption of such 
stock under section 304(a)(1). 

(f) Effective/applicability date. This 
section applies to transfers occurring 
on or after February 10, 2009. See 
§ 1.367(a)–3(a), as contained in 26 CFR 
part 1 revised as of April 1, 2008, for 
transfers occurring on or after Feb-
ruary 21, 2006, and before February 10, 
2009. 

(g) Expiration date. This section ex-
pires on or before February 10, 2012. 

[T.D. 9444, 74 FR 6826, Feb. 11, 2009; 74 FR 
10175, Mar. 10, 2009] 
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[T.D. 8862, 65 FR 3596, Jan. 24, 2000; 65 FR 
66501, Nov. 6, 2000, as amended by T.D. 8937, 66 
FR 2257, Jan. 11, 2001; T.D. 9273, 71 FR 44984, 
Aug. 8, 2006; T.D. 9526, 76 FR 28893, May 19, 
2011; T.D. 9614, 78 FR 17039, Mar. 19, 2013] 

EDITORIAL NOTE: At 76 FR 28893, May 19, 
2011 § 1.376(b)–0 was amended by redesig-
nating the entries for (d)(3)(iii)(A) and (B) as 
entries for (d)(3)(ii)(A) and (B); however, the 
amendment could not be incorporated due to 
inaccurate amendatory instruction. 

§ 1.367(b)–1 Other transfers. 
(a) Scope. The regulations promul-

gated under section 367(b) (the section 
367(b) regulations) set forth rules re-
garding the proper inclusions and ad-
justments that must be made as a re-
sult of an exchange described in section 
367(b) (a section 367(b) exchange). A 
section 367(b) exchange is any exchange 
described in section 332, 351, 354, 355, 356 
or 361, with respect to which the status 
of a foreign corporation as a corpora-
tion is relevant for determining the ex-
tent to which income shall be recog-
nized or for determining the effect of 
the transaction on earnings and prof-
its, basis of stock or securities, basis of 
assets, or other relevant tax attributes. 
For rules coordinating the concurrent 
application of sections 367(a) and (b), 
see § 1.367(a)–3(b)(2). 

(b) General rules—(1) Rules. The fol-
lowing general rules apply under the 
section 367(b) regulations— 

(i) A foreign corporation in a section 
367(b) exchange is considered to be a 
corporation and, as a result, all of the 
related provisions (e.g., section 381) 
shall apply, except to the extent pro-
vided in the section 367(b) regulations; 
and 

(ii) Nothing in the section 367(b) reg-
ulations shall permit— 

(A) The nonrecognition of income 
that would otherwise be required to be 
recognized under another provision of 
the Internal Revenue Code or the regu-
lations thereunder; or 

(B) The recognition of a loss or de-
duction that would otherwise not be 
recognized under another provision of 
the Internal Revenue Code or the regu-
lations thereunder. 

(2) Example. The following example il-
lustrates the rules of this paragraph 
(b): 

Example. (i) Facts. DC, a domestic corpora-
tion, owns 90 percent of P, a partnership. The 
remaining 10 percent of P is owned by a per-
son unrelated to DC. P owns all of the out-
standing stock of FC, a controlled foreign 
corporation. FC liquidates into P. 

(ii) Result. FC’s liquidation is not a trans-
action described in section 332. Nothing in 
the section 367(b) regulations, including 
§ 1.367(b)–2(k), permits FC’s liquidation to 
qualify as a liquidation described in section 
332. 

(c) Notice Required—(1) In general. A 
notice under this paragraph (c) (section 
367(b) notice) must be filed with regard 
to any person described in paragraph 
(c)(2) of this section. A section 367(b) 
notice must be filed in the time and 
manner described in paragraph (c)(3) of 
this section and must include the infor-
mation described in paragraph (c)(4) of 
this section. 

(2) Persons subject to section 367(b) no-
tice. The following persons are de-
scribed in this paragraph (c)(2)— 

(i) A shareholder described in 
§ 1.367(b)–3(b)(1) that realizes income in 
a transaction described in § 1.367(b)– 
3(a); 

(ii) A shareholder that makes the 
election described in § 1.367(b)–3(c)(3); 

(iii) A shareholder described in 
§ 1.367(b)–4(b)(1)(i)(A)(1) or (2) that real-
izes income in a transaction described 
in § 1.367(b)–4(a); 

(iv) A shareholder that realizes in-
come in a transaction described in 
§ 1.367(b)–5(c) or 1.367(b)–5(d) and that is 
either— 

(A) A section 1248 shareholder of the 
distributing or controlled corporation; 
or 

(B) A foreign corporation with one or 
more shareholders that are described in 
paragraph (c)(2)(iv)(A) of this section; 
and 

(v) A foreign surviving corporation 
described in § 1.367(b)–7(a). 

(3) Time and manner for filing notice— 
(i) United States persons described in 
§ 1.367(b)–1(c)(2). A United States person 
described in paragraph (c)(2) of this 
section must file a section 367(b) notice 
attached to a timely filed Federal tax 
return (including extensions) for the 
person’s taxable year in which income 
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