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under the section 367(b) regulations (or
deficit in earnings and profits) are eli-
gible to carry over from the foreign ac-
quired corporation to the domestic ac-
quiring corporation under section
381(c)(2) only to the extent such earn-
ings and profits (or deficit in earnings
and profits) are effectively connected
with the conduct of a trade or business
within the United States (or are attrib-
utable to a permanent establishment in
the United States, in the context of an
applicable United States income tax
treaty). All other earnings and profits
(or deficit in earnings and profits) of
the foreign acquired corporation shall
not carry over to the domestic acquir-
ing corporation and, as a result, shall
be eliminated.

(2) Previously taxed earnings and prof-
its. [Reserved]

[T.D. 8862, 656 FR 3601, Jan. 24, 2000; 65 FR
66501, Nov. 6, 2000, as amended by T.D. 9243, 71
FR 4288, Jan. 26, 2006; T.D. 9273, 71 FR 44895,
Aug. 8, 2006]

§1.367(b)-3T Repatriation of foreign
corporate assets in certain non-
recognition transactions (tem-
porary).

(a)-(b)(3) [Reserved]. For further
guidance, see §1.367(b)-3(a) through
1)(3).

(4) Election of taxable exchange treat-
ment—({1) Rules—(A) In general. In lieu
of the treatment prescribed by
§1.367(b)-3(b)(3)(1), an exchanging
shareholder described in §1.367(b)-
3(b)(1) may instead elect to recognize
the gain (but not loss) that it realizes
in the exchange (taxable exchange elec-
tion). To make a taxable exchange
election, the following requirements
must be satisfied—

(I) The exchanging shareholder (and
its direct or indirect owners that would
be affected by the election, in the case
of an exchanging shareholder that is a
foreign corporation) reports the ex-
change in a manner consistent there-
with (see, e.g., sections 954(c)(1)(B)(),
1001 and 1248);

(2) The notification requirements of
paragraph (b)(4)(i)(C) of this section are
satisfied; and

(3) The adjustments described in
paragraph (b)(4)(i)(B) of this section
are made when the following -cir-
cumstances are present—
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(1) The transaction is described in
section 332 or is an asset acquisition
described in section 368(a)(1), with re-
gard to which one U.S. person owns (di-
rectly or indirectly) 100 percent of the
foreign acquired corporation; and

(i) The all earnings and profits
amount described in §1.367(b)-3(b)(3)(1)
with respect to the exchange exceeds
the gain recognized by the exchanging
shareholder.

(B) Attribute reduction—(I1) Reduction
of NOL carryovers. The amount by
which the all earnings and profits
amount exceeds the gain recognized by
the exchanging shareholder (the excess
earnings and profits amount) shall be
applied to reduce the net operating loss
carryovers (if any) of the foreign ac-
quired corporation to which the domes-
tic acquiring corporation would other-
wise succeed under section 381(a) and
(c)(1). See also Rev. Rul. 72-421 (1972-2
C.B. 166) (see §601.601(d)(2) of this chap-
ter).

(2) Reduction of capital loss carryovers.
After the application of paragraph
(b)@)H)(B)(I) of this section, any re-
maining excess earnings and profits
amount shall be applied to reduce the
capital loss carryovers (if any) of the
foreign acquired corporation to which
the domestic acquiring corporation
would otherwise succeed under section
381(a) and (c)(3).

(3) Reduction of basis. After the appli-
cation of paragraph (b)(4){)(B)(2) of
this section, any remaining excess
earnings and profits amount shall be
applied to reduce (but not below zero)
the basis of the assets (other than dol-
lar-denominated money) of the foreign
acquired corporation that are acquired
by the domestic acquiring corporation.
Such remaining excess earnings and
profits amount shall be applied to re-
duce the basis of such assets in the fol-
lowing order: first, tangible depreciable
or depletable assets, according to their
class lives (beginning with those assets
with the shortest class life); second,
other non-inventory tangible assets;
third, intangible assets that are amor-
tizable; and finally, the remaining as-
sets of the foreign acquired corporation
that are acquired by the domestic ac-
quiring corporation. Within each of
these categories, if the total basis of
all assets in the category is greater
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§1.367(b)-4

than the excess earnings and profits
amount to be applied against such
basis, the taxpayer may choose to
which specific assets in the category
the basis reduction first applies.

(C) Notification. The exchanging
shareholder shall elect to apply the
rules of this paragraph (b)(4)(i) by at-
taching a statement of its election to
its section 367(b) notice. See §1.367(b)-
1(c) For the rules concerning filing a
section 367(b) notice.

(D) Example. The following example
illustrates the rules of this paragraph
o)(@)():

Example. (i) Facts. DC, a domestic corpora-
tion, owns all of the outstanding stock of
FC, a foreign corporation. The stock of FC
has a value of $100, and DC has a basis of $80
in such stock. The assets of FC are one par-
cel of land with a value of $60 and a basis of
$30, and tangible depreciable assets with a
value of $40 and a basis of $80. FC has no net
operating loss carryovers or capital loss
carryovers. The all earnings and profits
amount with respect to the FC stock owned
by DC is $30, of which $19 is described in sec-
tion 1248(a) and the remaining $11 is not (for
example, because it was earned prior to 1963).
In a liquidation described in section 332, FC
distributes all of its property to DC, and the
FC stock held by DC is canceled. Rather
than including in income as a deemed divi-
dend the all earnings and profits amount of
$30 as provided in §1.367(b)-3(b)(3)(i), DC in-
stead elects taxable exchange treatment
under paragraph (b)(4)(i)(A) of this section.

(ii) Result. DC recognizes the $20 of gain it
realizes on its stock in FC. Of this $20
amount, $19 is included in income by DC as
a dividend pursuant to section 1248(a). (For
the source of the remaining $1 of gain recog-
nized by DC, see section 865. For the treat-
ment of the $1 for purposes of the foreign tax
credit limitation, see generally section
904(d)(2)(A)(1).) Because the transaction is de-
scribed in section 332 and because the all
earnings and profits amount with respect to
the FC stock held by DC ($30) exceeds by $10
the income recognized by DC ($20), the at-
tribute reduction rules of paragraph
(b)(4)(1)(B) of this section apply. Accordingly,
the $10 excess earnings and profits amount is
applied to reduce the basis of the tangible
depreciable assets of FC, beginning with
those assets with the shortest class lives.
Under section 337(a) FC does not recognize
gain or loss in the assets that it distributes
to DC, and under section 334(b) (which is ap-
plied taking into account the basis reduction
prescribed by paragraph (b)(4)(i)(A)(3) of this
section) DC takes a basis of $30 in the land
and $70 in the tangible depreciable assets
that it receives from FC.
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(ii) Effective date. This paragraph
(b)(4) applies for section 367(b) ex-
changes that occur between February
23, 2000, and February 23, 2001.

(c)-(d) [Reserved]. For further guid-
ance, see §1.367(b)-3(c) through (d).

[T.D. 8863, 65 FR 3588, Jan. 24, 2000, as amend-
ed by T.D. 9243, 71 FR 4288, Jan. 26, 2006]

§1.367(b)-4 Acquisition of foreign cor-
porate stock or assets by a foreign
corporation in certain nonrecogni-
tion transactions.

(a) Scope. This section applies to an
acquisition by a foreign corporation
(the foreign acquiring corporation) of
the stock of a foreign corporation in an
exchange described in section 351 or of
the stock or assets of a foreign cor-
poration in a reorganization described
in section 368(a)(1) (in either case, the
foreign acquired corporation). For
rules applicable when, pursuant to sec-
tion 304(a)(1), a foreign acquiring cor-
poration is treated as acquiring the
stock of a foreign acquired corporation
in a transaction to which section 351(a)
applies, see §1.367(b)-4T(e). For pur-
poses of this section, the term tri-
angular reorganization means a reorga-
nization described in §1.358-6(b)(2)(i)
through (b)(2)(v) (forward triangular
merger, triangular C reorganization,
reverse triangular merger, triangular B
reorganization, and triangular G reor-
ganization, respectively). In the case of
a triangular reorganization other than
a reverse triangular merger, the sur-
viving corporation is the foreign ac-
quiring corporation that acquires the
assets or stock of the foreign acquired
corporation, and the reference to con-
trolling corporation (foreign or domes-
tic) is to the corporation that controls
the surviving corporation. In the case
of a reverse triangular merger, the sur-
viving corporation is the entity that
survives the merger, and the control-
ling corporation (foreign or domestic)
is the corporation that before the
merger controls the merged corpora-
tion. In the case of a reverse triangular
merger, this section applies if stock of
the foreign surviving corporation is ex-
changed for stock of a foreign corpora-
tion in control of the merging corpora-
tion; in such a case, the foreign sur-
viving corporation is treated as a for-
eign acquired corporation for purposes
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