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§ 1.382–2 General rules for ownership 
change. 

(a) Certain definitions for purposes of 
sections 382 and 383 and the regulations 
thereunder. The following definitions 
apply for purposes of sections 382 and 
383 and the regulations thereunder. 

(1) Loss corporation—(i) In general. 
The term loss corporation means a cor-
poration which— 

(A) Is entitled to use a net operating 
loss carryforward, a capital loss carry-
over, a carryover of excess foreign 
taxes under section 904(c), a 
carryforward of a general business 
credit under section 39, or a carryover 
of a minimum tax credit under section 
53, 

(B) For the taxable year that in-
cludes a testing date, as defined in 
paragraph (a)(4) of this section or 
§ 1.382–2T(a)(2)(i), whichever is applica-
ble (determined for purposes of this 
paragraph (a)(1) without regard to 
whether the corporation is a loss cor-
poration), has a net operating loss, a 
net capital loss, excess foreign taxes 
under section 904(c), unused general 
business credits under section 38, or an 
unused minimum tax credit under sec-
tion 53, or 

(C) Has a net unrealized built-in loss 
(determined for purposes of this para-
graph (a)(1) by treating the date on 
which such determination is made as 
the change date). See section 382(h)(3) 
for the definition of net unrealized 
built-in loss. 

See section 383 and § 1.383–1 for rules re-
lating to a loss corporation that has an 
ownership change and has capital 
losses, excess foreign taxes, general 
business credits or minimum tax cred-
its. Any predecessor or successor to a 
loss corporation described in this para-
graph (a)(1) is also a loss corporation. 

(ii) Distributor or transferor loss cor-
poration in a transaction under section 
381. Notwithstanding that a loss cor-
poration ceases to exist under state 
law, if its net operating loss 
carryforwards, excess foreign taxes, or 
other items described in section 381(c) 
are succeeded to and taken into ac-
count by an acquiring corporation in a 
transaction described in section 381(a), 
such loss corporation shall be treated 
as continuing in existence until— 

(A) Any pre-change losses (excluding 
pre-change credits described in § 1.383– 
1(c)(3)), determined as if the date of 
such transaction were the change date, 
are fully utilized or expire under either 
section 172 or section 1212, 

(B) Any net unrealized built-in 
losses, determined as if the date of 
such transaction were the change date, 
may no longer be treated as pre-change 
losses, and 

(C) Any pre-change credits (described 
in § 1.383–1(c)(3)), determined as if the 
date of such transaction were the 
change date, are fully utilized or expire 
under sections 39, 53, or 904(c). 
Following a transaction described in 
the preceding sentence, the stock of 
the acquiring corporation shall be 
treated as the stock of the loss cor-
poration for purposes of determining 
whether an ownership change occurs 
with respect to the pre-change losses 
and net unrealized built-in losses that 
may be treated as pre-change losses of 
the distributor or transferor corpora-
tion. 

(iii) Separate accounting required for 
losses and credits of an acquiring corpora-
tion and a distributor or transferor loss 
corporation. Except as provided in para-
graph (a)(1)(iv) of this section, pre- 
change losses (determined as if the 
testing date were the change date and 
treating the amount of any net unreal-
ized built-in loss as a pre-change loss), 
that are succeeded to and taken into 
account by an acquiring corporation in 
a transaction to which section 381(a) 
applies must be accounted for sepa-
rately from losses and credits of the ac-
quiring corporation for purposes of ap-
plying this section. See Example (2) of 
§ 1.382–2T(e)(2)(iv) of this section. 

(iv) End of separate accounting for 
losses and credits of distributor or trans-
feror loss corporation. The separate 
tracking of owner shifts of the stock of 
an acquiring corporation required by 
paragraph (a)(1)(iii) of this section with 
respect to the net operating loss 
carryovers and other attributes de-
scribed in paragraph (a)(1)(ii) of this 
section ends when a fold-in event oc-
curs. A fold-in event is either an own-
ership change of the distributor or 
transferor corporation in connection 
with, or after, the transaction to which 
section 381(a) applies, or a period of 5 
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consecutive years following the section 
381(a) transaction during which the dis-
tributor or transferor corporation has 
not had an ownership change. Starting 
on the day after the earlier of the 
change date (but not earlier than the 
day of the section 381(a) transaction) or 
the last day of the 5 consecutive year 
period, the losses and other attributes 
of the distributor or transferor cor-
poration are treated as losses and at-
tributes of the acquiring corporation 
for purposes of determining whether an 
ownership change occurs with respect 
to such losses. Also, for purposes of de-
termining the beginning of the acquir-
ing corporation’s testing period, such 
losses are considered to arise either in 
a taxable year that begins not earlier 
than the later of the day following the 
change date or the day of the section 
381(a) transaction, or in a taxable year 
that begins 3 years before the end of 
the 5 consecutive year period. Pre- 
change losses of a distributor or trans-
feror corporation that are subject to a 
limitation under section 382 continue 
to be subject to the limitation notwith-
standing the occurrence of a fold-in 
event. Any ownership change that oc-
curs in connection with, or subsequent 
to, the section 381 transaction may re-
sult in an additional, lesser limitation 
with respect to such pre-change losses. 
This paragraph (a)(1)(iv) applies to any 
testing date occurring on or after Jan-
uary 29, 1991. 

(v) Application to other successor cor-
porations. This paragraph (a)(1) also ap-
plies, as the context may require, to 
successor corporations other than suc-
cessors in section 381(a) transactions. 
For example, if a corporation receives 
assets from the loss corporation that 
have basis in excess of value, the re-
cipient corporation’s basis for the as-
sets is determined, directly or indi-
rectly, in whole or in part, by reference 
to the loss corporation’s basis, and the 
amount by which basis exceeds value is 
material, the recipient corporation is a 
successor corporation subject to this 
paragraph (a)(1). This paragraph 
(a)(1)(v) applies to any testing date oc-
curring on or after January 1, 1997. 

(2) Pre-change loss. The term pre- 
change loss means— 

(i) Any net operating loss 
carryforward of the old loss corpora-

tion to the taxable year ending on the 
change date or in which the change 
date occurs, 

(ii) Any net operating loss of the old 
loss corporation for the taxable year in 
which the ownership change occurs to 
the extent such loss is allocable to the 
period in such year on or before the 
change date. 

(iii) Any recognized built-in loss for 
any recognition period taxable year 
(within the meaning of 382(h)), 

(iv) Any pre-change capital losses de-
scribed in § 1.383-1T(c)(2)(i) and (ii), and 

(v) Any pre-change credits described 
in 1.383-1T(c)(3). 

(3) Stock—(i) In general. Except as 
provided in this paragraph (a)(3)(i) and 
§ 1.382–2T(f)(18)(ii) and (iii), the term 
stock means stock other than stock de-
scribed in section 1504(a)(4). Notwith-
standing the preceding sentence, stock 
that is not described in section 
1504(a)(4) solely because it is entitled 
to vote as a result of dividend arrear-
ages shall be treated as so described 
and thus shall not be considered stock. 
Stock described in section 1504(a)(4), 
however, is not excluded for purposes 
of determining the value of the loss 
corporation under section 382(e). The 
determination of the percentage of 
stock of any corporation owned by any 
person shall be made on the basis of 
the relative fair market value of the 
stock owned by such person to the 
total fair market value of the out-
standing stock of the corporation. 
Solely for purposes of determining the 
percentage of stock owned by a person, 
each share of all the outstanding 
shares of stock that have the same ma-
terial terms is treated as having the 
same value. Thus, for example, a con-
trol premium or blockage discount is 
disregarded in determining the per-
centage of stock owned by any person. 
The previous two sentences of this 
paragraph (a)(3)(i) apply to any testing 
date occurring on or after January 29, 
1991. 

(ii) Convertible stock. The term stock 
includes any convertible stock. For 
rules regarding the treatment of cer-
tain convertible stock as an option, see 
§ 1.382–4(d)(9)(ii). 

(4) Testing date—(i) In general. Except 
as provided in paragraph (a)(4)(ii) of 
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this section, a loss corporation is re-
quired to determine whether an owner-
ship change has occurred immediately 
after any owner shift, or issuance or 
transfer (including an issuance or 
transfer described in § 1.382–4(d)(8)(i) or 
(ii)) of an option with respect to stock 
of the loss corporation that is treated 
as exercised under § 1.382–4(d)(2). Each 
date on which a loss corporation is re-
quired to make a determination of 
whether an ownership change has oc-
curred is referred to as a testing date. 
All computations of increases in per-
centage ownership are to be made as of 
the close of the testing date and any 
transactions described in this para-
graph (a)(4) that occur on that date are 
treated as occurring simultaneously at 
the close of the testing date. See 
§ 1.382–2T(e)(1) for the definition of 
owner shift. The term option, as used in 
this paragraph (a)(4), includes interests 
that are treated as options under 
§ 1.382–4(d)(9). For rules regarding the 
determination of whether dates prior 
to November 5, 1992, are testing dates, 
see § 1.382–2T(a)(2)(i). 

(ii) Exceptions. A loss corporation is 
not required to determine whether an 
ownership change has occurred imme-
diately after— 

(A) Any transfer of stock, or an op-
tion with respect to stock, of the loss 
corporation in any of the cir-
cumstances described in section 
382(l)(3)(B) (death, gift, divorce, etc.); 
or 

(B) The transfer of an option de-
scribed in § 1.382–4(d)(11)(i) or (ii) (relat-
ing to transfers between persons who 
are not 5-percent shareholders or be-
tween members of certain public 
groups). 

(5) Successor corporation. A successor 
corporation is a distributee or trans-
feree corporation that succeeds to and 
takes into account items described in 
section 381(c) from a corporation as the 
result of an acquisition of assets de-
scribed in section 381(a). A successor 
corporation also includes, as the con-
text may require, a corporation which 
receives an asset or assets from an-
other corporation if the corporation’s 
basis for the asset(s) is determined, di-
rectly or indirectly, in whole or in 
part, by reference to the other corpora-
tion’s basis and the amount by which 

basis differs from value is, in the aggre-
gate, material. The previous sentence 
of this paragraph (a)(5) applies to any 
testing date occurring on or after Jan-
uary 1, 1997. 

(6) Predecessor corporation. A prede-
cessor corporation is a distributor or 
transferor corporation that distributes 
or transfers its assets to an acquiring 
corporation in a transaction described 
in section 381(a). A predecessor cor-
poration also includes, as the context 
may require, a corporation which 
transfers an asset or assets to another 
corporation if the transferee’s basis for 
the asset(s) is determined, directly or 
indirectly, in whole or in part, by ref-
erence to the corporation’s basis and 
the amount by which basis differs from 
value is, in the aggregate, material. 
The previous sentence of this para-
graph (a)(6) applies to any testing date 
occurring on or after January 1, 1997. 

(b) Effective dates—(1) In general. [Re-
served] 

(2) Rules provided in paragraph 
(a)(3)(ii) of this section—(i) In general. 
Except as provided in paragraph 
(b)(2)(ii) of this section, the rules pro-
vided in paragraph (a)(3)(ii) of this sec-
tion apply with respect to any convert-
ible stock. 

(ii) Certain convertible preferred stock. 
Convertible stock that, when issued, 
would be described in section 1504(a)(4) 
by disregarding subparagraph (D) 
thereof and by ignoring the potential 
participation in corporate growth that 
the conversion feature may offer is 
treated as stock described in that sec-
tion (and thus is not treated as stock 
for the purpose of determining whether 
an ownership change occurs, but is 
taken into account for the purpose of 
determining the value of the loss cor-
poration immediately before an owner-
ship change; see sections 382(e)(1) and 
382(k)(6)(A)) if— 

(A) The stock was issued on or after 
July 20, 1988, and prior to November 5, 
1992; or 

(B) The stock was issued prior to 
July 20, 1988, and the loss corporation 
makes the election described in Notice 
88–67, 1988–1 C.B. 555, (see 
§ 601.601(d)(2)(ii)(b) of this chapter for 
availability of Cumulative Bulletins 
(C.B.)) on or before the earlier of the 
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date prescribed in the Notice or De-
cember 7, 1992. 

(3) Rules provided in paragraph (a)(4) 
of this section. The rules provided in 
paragraph (a)(4) of this section apply to 
determine whether dates on or after 
November 5, 1992, are testing dates. 

[T.D. 8352, 56 FR 29434, June 27, 1991, as 
amended by T.D. 8405, 57 FR 10740, Mar. 30, 
1992; 57 FR 24188, June 8, 1992; T.D. 8531, 59 
FR 12836, Mar. 18, 1994; T.D. 8679, 61 FR 33315, 
June 27, 1996; T.D. 8825, 64 FR 36177, 36178, 
July 2, 1999] 

§ 1.382–2T Definition of ownership 
change under section 382, as 
amended by the Tax Reform Act of 
1986 (temporary). 

(a) Ownership change—(1) In general. 
A corporation is a new loss corporation 
and thus subject to limitation under 
section 382 only if an ownership change 
has occurred with respect to such cor-
poration. An ownership change occurs 
with respect to a corporation if it is a 
loss corporation on a testing date and, 
immediately after the close of the test-
ing date, the percentage of stock of the 
corporation owned by one or more 5- 
percent shareholders has increased by 
more than 50 percentage points over 
the lowest percentage of stock of such 
corporation owned by such share-
holders at any time during the testing 
period. See paragraph (a)(2)(i) of this 
section for the definition of testing 
date. See paragraph (d) of this section 
for the definition of testing period. See 
§ 1.382–2(a)(1) and paragraph (f)(3) of 
this section for the respective defini-
tion of loss corporation and new loss 
corporation. See paragraph (g) of this 
section for the definition of 5-percent 
shareholder. See section 383 and § 1.383– 
1 for rules relating to loss corporations 
that have an ownership change and 
have capital loss carryovers, excess for-
eign taxes carried over under section 
904(c), carryovers of general business 
credits under section 39, or unused 
minimum tax credits under section 53. 

(2) Events requiring a determination of 
whether an ownership change has oc-
curred—(i) Testing dates prior to Novem-
ber 5, 1992. Except as otherwise pro-
vided in this paragraph (a)(2)(i), a loss 
corporation is required to determine 
whether an ownership change has oc-
curred immediately after any owner 
shift, any equity structure shift, or any 

transaction in which an option with re-
spect to stock of the loss corporation 
is— 

(A) Transferred to (or by) a 5-percent 
shareholder (or a person who would be 
5-percent shareholder if the option 
were treated as exercised), or 

(B) Issued by the loss corporation, a 
first tier entity, or a higher tier entity 
that owns five percent or more of the 
loss corporation (determined without 
regard to the application of paragraph 
(h)(2)(i)(A) of this section). Notwith-
standing the preceding sentence, any 
transfer of stock of the loss corpora-
tion (or an option with respect to such 
stock) in any of the circumstances de-
scribed in section 382(l)(3)(B), or any 
equity structure shift that is not also 
an owner shift, is not an event that re-
quires the loss corporation to make a 
determination of whether an ownership 
change has occurred. For purposes of 
this section, each date on which a loss 
corporation is required to make a de-
termination of whether an ownership 
change has occurred is referred to as a 
testing date, all computations of in-
creases in percentage ownership are to 
be made as of the close of the testing 
date, and any transactions described in 
this paragraph (a)(2)(i) that occur on 
that date are treated as occurring si-
multaneously at the close of the test-
ing date. See paragraphs (e)(1) and (2) 
of this section for the respective defini-
tions of owner shift and equity struc-
ture shift. See paragraphs (f)(9) and (14) 
of this section for the respective defini-
tions of first tier entity and higher tier 
entity. See paragraph (m)(4)(vii) of this 
section for special rules regarding the 
effective date of the provisions of this 
paragraph (a)(2)(i). 

(ii) [Reserved]. For further guidance, 
see § 1.382–11(a). 

(iii) Records to be maintained by loss 
corporation. A loss corporation shall 
keep such records as are necessary to 
determine: (A) The identity of its 5-per-
cent shareholders, (B) the percentage 
of its stock owned by each such 5-per-
cent shareholder, and (C) whether the 
section 382 limitation is applicable. 
Such records shall be retained so long 
as they may be material in the admin-
istration of any internal revenue law. 
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