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participant’s account had no mistake 
occurred, the return of the excess con-
tribution would be prohibited by this 
section. 

(B) Overpayment of withdrawal liabil-
ity. In the case of an overpayment of 
withdrawal liability established by the 
plan sponsor under section 4219(c)(2) of 
ERISA, the plan will not fail to satisfy 
section 401(a)(2) if, in accordance with 
Pension Benefit Guaranty Corporation 
regulations regarding the overpay-
ments of withdrawal liability (29 CFR 
4219.31(d)), the overpayment, with in-
terest, is returned to the employer. 

(c) Amount refunded includible in em-
ployer’s income. In general, the amount 
of the excess contribution or overpay-
ment must be included in gross income 
by the employer if the excess contribu-
tion or overpayment resulted in a tax 
benefit in a prior year. Any interest 
credited or paid on the refund of mis-
taken withdrawal liability payments 
must also be included in gross income 
by the employer. 

(d) Application of section 412. An 
amount returned under paragraph 
(b)(2)(ii) of this section is charged to 
the funding standard account under 
section 412 in the year in which the 
amount is returned. 

[T.D. 9005, 67 FR 47693, July 22, 2002] 
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[T.D. 8485, 58 FR 46778, Sept. 3, 1993, as 
amended by T.D. 8954, 66 FR 34540, June 29, 
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§ 1.401(a)(4)–1 Nondiscrimination re-
quirements of section 401(a)(4). 

(a) In general. Section 401(a)(4) pro-
vides that a plan is a qualified plan 
only if the contributions or the bene-
fits provided under the plan do not dis-
criminate in favor of HCEs. Whether a 
plan satisfies this requirement depends 
on the form of the plan and on its ef-
fect in operation. In making this deter-
mination, intent is irrelevant. This 
section sets forth the exclusive rules 
for determining whether a plan satis-
fies section 401(a)(4). A plan that com-
plies in form and operation with the 
rules in this section therefore satisfies 
section 401(a)(4). 

(b) Requirements a plan must satisfy— 
(1) In general. In order to satisfy sec-
tion 401(a)(4), a plan must satisfy each 
of the requirements of this paragraph 
(b). 

(2) Nondiscriminatory amount of con-
tributions or benefits—(i) General rule. 
Either the contributions or the bene-
fits provided under the plan must be 
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