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Internal Revenue Service, Treasury § 1.528–9 

§ 1.528–9 Exempt function income. 
(a) General rule. For the purposes of 

section 528 exempt function income 
consists solely of income which is at-
tributable to membership dues, fees, or 
assessments of owners of residential 
units or residential lots. It is not nec-
essary that the source of income be la-
beled as membership dues, fees, or as-
sessments. What is important is that 
such income be derived from owners of 
residential units or residential lots in 
their capacity as owner-members rath-
er than in some other capacity such as 
customers for services. Generally, for 
the membership dues, fees, or assess-
ments with respect to a residential 
unit or lot to be exempt function in-
come, the unit must be used for (or the 
unit or lot must be expected to be used) 
for residential purposes. However, dues, 
fees, or assessments paid to an organi-
zation by a developerwith respect to 
unfinished or finished but unsold units 
or lots shall be exempt function in-
come even though the developer does 
not use the units or lots. If an assess-
ment is more in the nature of a fee for 
the provision of services in the course 
of a trade or business than a fee for a 
common activity undertaken by a col-
lective group of owners for the purpose 
of enhancing or maintaining the value 
of their residences, the assessment will 
not be considered exempt function in-
come to the organization. Further-
more, income attributable to dues, 
fees, or assessments will not be consid-
ered exempt function income unless 
each member’s liability for payment 
arises solely from membership in the 
association. Dues, fees, or assessments 
that are based on the extent, if any, to 
which a member avails him or herself 
of a facility or facilities are not ex-
empt function income. For the pur-
poses of section 528, dues, fees, or as-
sessments which are based on the as-
sessed value or size of property will be 
considered as arising solely as a result 
of membership in the organization. Re-
gardless of the organization’s method 
of accounting, excess assessments dur-
ing a taxable year which are either re-
bated to the members or applied to 
their future assessments are not con-
sidered gross income and therefore will 
not be considered exempt function in-
come for such taxable year. However, if 

such excess assessments are applied to 
a future year’s assessments, they will 
be considered gross income and exempt 
function income for that future year. 
In addition, assessments in a taxable 
year, such as an assessment for a cap-
ital improvement, which are not treat-
ed as gross income do not enter into 
the determination of whether the orga-
nization meets the source of income 
test for that taxable year. 

(b) Examples of exempt function income. 
Assessments which are considered 
more in the nature of a fee for common 
activity than for the providing of serv-
ices and which will therefore generally 
be considered exempt function income 
include assessments made for the pur-
pose of: 

(1) Paying the principal and interest 
on debts incurred for the acquisition of 
association property; 

(2) Paying real estate taxes on asso-
ciation property; 

(3) Maintaining association property; 
(4) Removing snow from public areas; 

and 
(5) Removing trash. 
(c) Examples of receipts which are not 

exempt function income. Exempt func-
tion income does not include: 

(1) Amounts which are not includible 
in the organization’s gross income 
other than by reason of section 528 (for 
example, tax-exempt interest); 

(2) Amounts received from persons 
who are not members of the associa-
tion; 

(3) Amounts received from members 
for special use of the organization’s fa-
cilities, the use of which is not avail-
able to all members as a result of hav-
ing paid the dues, fees or assessments 
required to be paid by all members; 

(4) Interest earned on amounts set 
aside in a sinking fund; 

(5) Amounts received for work done 
on privately owned property which is 
not association property; or 

(6) Amounts received from members 
in return for their transportation to or 
from shopping areas, work location, 
etc. 

(d) Special rule. Notwithstanding 
paragraphs (a) and (c)(3) of this section, 
amounts received from members or 
tenants of residential units owned by 
members (notwithstanding § 1.528–1(d)) 
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for special use of an association’s fa-
cilities will be considered exempt func-
tion income if: 

(1) The amounts paid by the members 
are not paid more than once in any 12 
month period; and 

(2) The privilege obtained from the 
payment of such amounts lasts for the 
entire 12 month period or portion 
thereof in which the facility is com-
monly in use. 

Thus, amounts received as the result of 
payments by members of a yearly fee 
for use of tennis courts or a swimming 
pool shall be considered exempt func-
tion income. However, amounts re-
ceived for the use of a building for an 
evening, weekend, week, etc., shall not 
be considered exempt function income. 

[T.D. 7692, 45 FR 26323, Apr. 18, 1980] 

§ 1.528–10 Special rules for computa-
tion of homeowners association tax-
able income and tax. 

(a) In general. Homeowners associa-
tion taxable income shall be deter-
mined according to the provisions of 
section 528(d) and the rules set forth in 
this section. 

(b) Limitation on capital losses. If for 
any taxable year a homeowners asso-
ciation has a net capital loss, the rules 
of sections 1211(a) and 1212(a) shall 
apply. 

(c) Allowable deductions—(1) In gen-
eral. To be deductible in computing the 
unrelated business taxable income of a 
homeowners association, expenses, de-
preciation and similar items must not 
only qualify as items of deduction al-
lowed by chapter 1 of the Code but 
must also be directly connected with 
the production of gross income (exclud-
ing exempt function income). To be di-
rectly connected with the production of 
gross income (excluding exempt func-
tion income), an item of deduction 
must have both proximate and primary 
relationship to the production of such 
income and have been incurred in the 
production of such income. Items of de-
duction attributable solely to items of 
gross income (excluding exempt func-
tion income) are proximately and pri-
marily related to such income. Wheth-
er an item of deduction is incurred in 
the production of gross income (exclud-
ing exempt function income) is deter-

mined on the basis of all the facts and 
circumstances involved in each case. 

(2) Dual use of facilities or personnel. 
Where facilities are used both for ex-
empt functions of the organization and 
for the production of gross income (ex-
cluding exempt function income), ex-
penses, depreciation and similar items 
attributable to such facilities (for ex-
ample, items of overhead) shall be allo-
cated between the two uses on a rea-
sonable basis. Similarly where per-
sonnel are employed both for exempt 
functions and for the production of 
gross income (excluding exempt func-
tion income), expenses and similar 
items attributable to such personnel 
(for example, items of salary) shall be 
allocated between the two activities on 
a reasonable basis. The portion of any 
such item so allocated to the produc-
tion of gross income (excluding exempt 
function income) is directly connected 
with such income and shall be allow-
able as a deduction in computing 
homeowners association taxable in-
come to the extent that it qualifies as 
an item of deduction allowed by chap-
ter 1 of the Code. Thus, for example, as-
sume that X, a homeowners associa-
tion, pays its manager a salary of 
$10,000 a year and that it derives gross 
income other than exempt function in-
come. If 10 percent of the manager’s 
time during the year is devoted to de-
riving X’s gross income (other than ex-
empt function income), a deduction of 
$1,000 (10 percent of $10,000) would gen-
erally be allowable for purposes of 
computing X’s homeowners association 
taxable income. 

(d) Investment credit. A homeowners 
association is not entitled to an invest-
ment credit. 

(e) Cross reference. For the definition 
of exempt function income, see § 1.528– 
9. 

[T.D. 7692, 45 FR 26324, Apr. 18, 1980] 
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