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or 882(a)(1) because the disposition oc-
curred before June 19, 1980 or because 
of any treaty obligation of the United 
States. If a foreign corporation makes 
an election under section 897(i), and the 
stock of such corporation was trans-
ferred between related persons after 
December 31, 1979 and before June 19, 
1980, then such stock shall be treated 
as a U.S. real property interest solely 
for purposes of this paragraph (c)(3). 

(4) Rearrangement of ownership to gain 
treaty benefit. A foreign person who di-
rectly or indirectly owns a U.S. real 
property interest may not directly or 
indirectly rearrange the incidents of 
ownership of the U.S. real property in-
terest through the use of nonrecogni-
tion provisions in order to gain the 
benefit of a treaty exemption from tax-
ation. Such nonrecognition will not 
apply to the foreign transferor. The 
transferor will recognize gain but not 
loss on the transfer under section 
897(a). 

(d) Effective date. Except as specifi-
cally provided otherwise in the text of 
the regulations, paragraphs (a) through 
(c) shall be effective for transfers, ex-
changes and other dispositions occur-
ring after June 18, 1980. Paragraph 
(a)(5)(ii) of this section shall be effec-
tive for exchanges and elections occur-
ring after June 6, 1988. 

[T.D. 8198, 53 FR 16224, May 5, 1988; 53 FR 
18022, May 19, 1988; T.D. 9082, 68 FR 46084, 
Aug. 5, 2003] 

§ 1.897–7T Treatment of certain part-
nership interests as entirely U.S. 
real property interests under sec-
tions 897(g) and 1445(e) (tem-
porary). 

(a) Rule. Pursuant to section 897(g), 
an interest in a partnership in which, 
directly or indirectly, fifty percent or 
more of the value of the gross assets 
consist of U.S. real property interests, 
and ninety percent or more of the 
value of the gross assets consist of U.S. 
real property interests plus any cash or 
cash equivalents shall, for purposes of 
section 1445, be treated as entirely a 
U.S. real property interest. For pur-
poses of section 897(g), such interest 
shall be treated as a U.S. real property 
interest only to the extent that the 
gain on the disposition is attributable 
to U.S. real property interests (and not 

cash, cash equivalents or other prop-
erty). Consequently, a disposition of 
any portion of such partnership inter-
est shall be subject to partial taxation 
under section 897(a) and full with-
holding under section 1445(a). For pur-
poses of this paragraph, cash equiva-
lent means any asset readily convert-
ible into cash (whether or not denomi-
nated in U.S. dollars) including, but 
not limited to, bank accounts, certifi-
cates of deposit, money market ac-
counts, commercial paper, U.S. and for-
eign treasury obligations and bonds, 
corporate obligations and bonds, pre-
cious metals or commodities, and pub-
licly traded instruments. 

(b) Effective date. Section 1.897–7T 
shall be effective for transfers, ex-
changes, distributions and other dis-
positions occurring after June 6, 1988. 

[T.D. 8198, 53 FR 16228, May 5, 1988] 

§ 1.897–8T Status as a U.S. real prop-
erty holding corporation as a condi-
tion for electing section 897(i) pur-
suant to § 1.897–3 (temporary). 

(a) Purpose and scope. This section 
provides a temporary regulation that if 
and when adopted as a final regulation, 
will be added to paragraph (b) of § 1.897– 
3. Paragraph (b) of this section would 
then appear as paragraph (b)(4) of 
§ 1.897–3. 

(b) General conditions. The foreign 
corporation upon making an election 
under section 897(i) (including any ret-
roactive election) must qualify as a 
U.S. real property holding corporation 
as defined in paragraph (b)(1) of § 1.897– 
2. 

(c) Effective Date. Section 1.897–8T 
shall be effective as of June 6, 1988, 
with respect to foreign corporations 
making an election under section 897(i) 
after May 5, 1988. 

[T.D. 8198, 53 FR 16229, May 5, 1988] 

§ 1.897–9T Treatment of certain inter-
est in publicly traded corporations, 
definition of foreign person, and 
foreign governments and inter-
national organizations (temporary). 

(a) Purpose and scope. This section 
provides a temporary regulation that, 
if and when adopted as a final regula-
tion will be added as new paragraphs 
(c)(2)(iii)(B), (k), (n) and (q) of § 1.897–1. 
Paragraph (b) of this section would 
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then appear as paragraph (c)(2)(iii)(B) 
of § 1.897–1. Paragraph (c) of this sec-
tion would then appear as paragraph 
(k) of § 1.897–1. Paragraph (d) of this 
section would then appear as paragraph 
(n) of § 1.897–1. Paragraph (e) of this 
section would then appear as paragraph 
(q) of § 1.897–1. 

(b) Any other interest in the corpora-
tion (other than an interest solely as a 
creditor) if on the date such interest 
was acquired by its present holder it 
had a fair market value greater than 
the fair market value on that date of 5 
percent of the regularly traded class of 
the corporation’s stock with the lowest 
fair market value. However, if a non- 
regularly traded class of interests in 
the corporation is convertible into a 
regularly traded class of interests in 
the corporation, an interest in such 
non-regularly traded class shall be 
treated as a U.S. real property interest 
if on the date it was acquired by its 
present holder it had a fair market 
value greater than the fair market 
value on that date of 5 percent of the 
regularly traded class of the corpora-
tion’s stock into which it is convert-
ible. If a person holds interests in a 
corporation of a class that is not regu-
larly traded, and subsequently acquires 
additional interests of the same class, 
then all such interests must be aggre-
gated and valued as of the date of the 
subsequent acquisition. If the subse-
quent acquisition causes that person’s 
interests to exceed the applicable limi-
tation, then all such interests shall be 
treated as U.S. real property interests, 
regardless of when acquired. In addi-
tion, if a person holds interests in a 
corporation of separate classes that are 
not regularly traded, and if such inter-
ests were separately acquired for a 
principal purpose of avoiding the appli-
cable 5 percent limitation of this para-
graph, then such interests shall be ag-
gregated for purposes of applying that 
limitation. This rule shall not apply to 
interests of separate classes acquired 
in transactions more than three years 
apart. For purposes of paragraph 
(c)(2)(iii) of § 1.897–1, section 318(a) shall 
apply (except that section 318(a)(2)(C) 
and (3)(C) shall each be applied by sub-
stituting ‘‘5 percent’’ for ‘‘50 percent’’). 

(c) Foreign person. The term ‘‘foreign 
person’’ means a nonresident alien in-

dividual (including an individual sub-
ject to the provisions of section 877), a 
foreign corporation as defined in para-
graph (1) of this section, a foreign part-
nership, a foreign trust or a foreign es-
tate, as such persons are defined re-
spectively by § 1.871–2 and by 7701 and 
the regulations thereunder. A resident 
alien individual, including a non-
resident alien with respect to whom 
there is in effect an election under sec-
tion 6013(g) or (h) to be treated as 
United States resident, is not a foreign 
person. With respect to the status of 
foreign governments and international 
organizations, see paragraph (e) of this 
section. 

(d) Regularly traded—(1) General rule— 
(i) Trading requirements. A class of in-
terests that is traded on one or more 
established securities markets is con-
sidered to be regularly traded on such 
market or markets for any calendar 
quarter during which— 

(A) Trades in such class are effected, 
other than in de minimis quantities, on 
at least 15 days during the calendar 
quarter; 

(B) The aggregate number of the in-
terests in such class traded is at least 
7.5 percent or more of the average num-
ber of interests in such class out-
standing during the calendar quarter; 
and 

(C) The requirements of paragraph 
(d)(3) of this section are met. 

(ii) Exceptions—(A) in the case of the 
class of interests which is held by 2,500 
or more record shareholders, the re-
quirements of paragraph (d)(1)(i)(B) of 
this section shall be applied by sub-
stituting ‘‘2.5 percent’’ for ‘‘7.5 per-
cent’’. 

(B) If at any time during the calendar 
quarter 100 or fewer persons own 50 per-
cent or more of the outstanding shares 
of a class of interests, such class shall 
not be considered to be regularly trad-
ed for purposes of sections 897, 1445 and 
6039C. Related persons shall be treated 
as one person for purposes of this para-
graph (d)(1)(ii)(B). 

(iii) Anti-abuse rule. Trades between 
related persons shall be disregarded. In 
addition, a class of interests shall not 
be treated as regularly traded if there 
is an arrangement or a pattern of 
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trades designed to meet the require-
ments of this paragraph (d)(1). For ex-
ample, trades between two persons that 
occur several times during the calendar 
quarter may be treated as an arrange-
ment or a pattern of trades designed to 
meet the requirements of this para-
graph (d)(1). 

(2) Interests traded on domestic estab-
lished securities markets. For purposes of 
sections 897, 1445 and 6039C, a class of 
interests that is traded on an estab-
lished securities market located in the 
United States is considered to be regu-
larly traded for any calendar quarter 
during which it is regularly quoted by 
brokers or dealers making a market in 
such interests. A broker or dealer 
makes a market in a class of interests 
only if the broker or dealer holds him-
self out to buy or sell interests in such 
class at the quoted price. Stock of a 
corporation that is described in section 
851(a)(1) and units of a unit investment 
trust registered under the Investment 
Company Act of 1940 (15 U.S.C. sections 
80a–1 to 80a–2) shall be treated as regu-
larly traded within the meaning of this 
paragraph. 

(3) Reporting requirement for interests 
traded on foreign securities markets. A 
class of interests in a domestic cor-
poration that is traded on one or more 
established securities markets located 
outside the United States shall not be 
considered to be regularly traded on 
such market or markets unless such 
class is traded in registered form, and— 

(i) The corporation registers such 
class of interests pursuant to section 12 
of the Securities Exchange Act of 1934, 
15 U.S.C. section 78, or 

(ii) The corporation attaches to its 
Federal income tax return a statement 
providing the following: 

(A) A caption which states ‘‘The fol-
lowing information concerning certain 
shareholders of this corporation is pro-
vided in accordance with the require-
ments of § 1.897–9T.’’ 

(B) The name under which the cor-
poration is incorporated, the state in 
which such corporation is incor-
porated, the principal place of business 
of the corporation, and its employer 
identification number, if any; 

(C) The identity of each person who, 
at any time during the corporation’s 
taxable year, was the beneficial owner 

of more than 5 percent of any class of 
interests of the corporation to which 
this paragraph (d)(3) applies; 

(D) The title, and the total number of 
shares issued, of any class of interests 
so owned; and 

(E) With respect to each beneficial 
owner of more than 5 percent of any 
class of interests of the corporation, 
the number of shares owned, the per-
centage of the class represented there-
by, and the nature of the beneficial 
ownership of each class of shares so 
owned. 
Interests in a domestic corporation 
which has filed a report pursuant to 
this paragraph (d)(3)(ii) shall be consid-
ered to be regularly traded on an estab-
lished securities market only for the 
taxable year of the corporation with 
respect to which such a report is filed. 

(4) Coordination with section 1445. For 
purposes of section 1445, a class of in-
terests in a corporation shall be pre-
sumed to be regularly traded during a 
calendar quarter if such interests were 
regularly traded within the meaning of 
this paragraph during the previous cal-
endar quarter. 

(e) Foreign governments and inter-
national organizations. A foreign gov-
ernment shall be treated as a foreign 
person with respect to U.S. real prop-
erty interests, and shall be subject to 
sections 897, 1445, and 6039C on the dis-
position of a U.S. real property interest 
except to the extent specifically other-
wise provided in the regulations issued 
under section 892. An international or-
ganization (as defined in section 
7701(a)(18)) is not a foreign person with 
respect to U.S. real property interests, 
and is not subject to sections 897, 1445, 
and 6039C on the disposition of a U.S. 
real property interest. Buildings or 
parts of buildings and the land ancil-
lary thereto (including the residence of 
the head of the diplomatic mission) 
used by the foreign government for a 
diplomatic mission shall not be a U.S. 
real property interest in the hands of 
the respective foreign government. 

(f) Effective date. Section 1.897–9T 
with the exception of paragraph (e) 
shall be effective for transfers, ex-
changes, distributions and other dis-
positions occurring on or after June 6, 
1988. Paragraph (e) of this section shall 
be effective for transfers, exchanges, 
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distributions and other dispositions oc-
curring on or after July 1, 1986. 

[T.D. 8198, 53 FR 16229, May 5, 1988] 

INCOME FROM SOURCES WITHOUT THE 
UNITED STATES 

FOREIGN TAX CREDIT 

§ 1.901–1 Allowance of credit for taxes. 
(a) In general. Citizens of the United 

States, domestic corporations, and cer-
tain aliens resident in the United 
States or Puerto Rico may choose to 
claim a credit, as provided in section 
901, against the tax imposed by chapter 
1 of the Internal Revenue Code (Code) 
for taxes paid or accrued to foreign 
countries and possessions of the United 
States, subject to the conditions pre-
scribed in paragraphs (a)(1) through 
(a)(3) and paragraph (b) of this section. 

(1) Citizen of the United States. A cit-
izen of the United States, whether resi-
dent or nonresident, may claim a cred-
it for— 

(i) The amount of any income, war 
profits, and excess profits taxes paid or 
accrued during the taxable year to any 
foreign country or to any possession of 
the United States; and 

(ii) His share of any such taxes of a 
partnership of which he is a member, 
or of an estate or trust of which he is 
a beneficiary. 

(2) Domestic corporation. A domestic 
corporation may claim a credit for— 

(i) The amount of any income, war 
profits, and excess profits taxes paid or 
accrued during the taxable year to any 
foreign country or to any possession of 
the United States; 

(ii) Its share of any such taxes of a 
partnership of which it is a member, or 
of an estate or trust of which it is a 
beneficiary; and 

(iii) The taxes deemed to have been 
paid under section 902 or 960. 

(3) Alien resident of the United States or 
Puerto Rico. Except as provided in a 
Presidential proclamation described in 
section 901(c), an alien resident of the 
United States, or an alien individual 
who is a bona fide resident of Puerto 
Rico during the entire taxable year, 
may claim a credit for— 

(i) The amount of any income, war 
profits, and excess profits taxes paid or 
accrued during the taxable year to any 

foreign country or to any possession of 
the United States; and 

(ii) His distributive share of any such 
taxes of a partnership of which he is a 
member, or of an estate or trust of 
which he is a beneficiary. 

(b) Limitations. Certain Code sections, 
including sections 814, 901(e) through 
(m), 904, 906, 907, 908, 909, 911, 999, and 
6038, limit the credit against the tax 
imposed by chapter 1 of the Code for 
certain foreign taxes. 

(c) Deduction denied if credit claimed. 
If a taxpayer chooses with respect to 
any taxable year to claim a credit for 
taxes to any extent, such choice will be 
considered to apply to income, war 
profits, and excess profits taxes paid or 
accrued in such taxable year to all for-
eign countries and possessions of the 
United States, and no portion of any 
such taxes shall be allowed as a deduc-
tion from gross income in such taxable 
year or any succeeding taxable year. 
See section 275(a)(4). 

(d) Period during which election can be 
made or changed. The taxpayer may, for 
a particular taxable year, claim the 
benefits of section 901 (or claim a de-
duction in lieu of a foreign tax credit) 
at any time before the expiration of 
the period prescribed by section 
6511(d)(3)(A) (or section 6511(c) if the 
period is extended by agreement). 

(e) Joint return. In the case of a hus-
band and wife making a joint return, 
credit for taxes paid or accrued to any 
foreign country or to any possession of 
the United States shall be computed 
upon the basis of the total taxes so 
paid by or accrued against the spouses. 

(f) Taxes against which credit not al-
lowed— The credit for taxes shall be al-
lowed only against the tax imposed by 
chapter 1 of the Code, but it shall not 
be allowed against the following taxes 
imposed under that chapter: 

(1) The minimum tax for tax pref-
erences imposed by section 56; 

(2) The 10 percent tax on premature 
distributions to owner-employees im-
posed by section 72(m)(5)(B); 

(3) The tax on lump sum distribu-
tions imposed by section 402(e); 

(4) The additional tax on income 
from certain retirement accounts im-
posed by section 408(f); 

(5) The tax on accumulated earnings 
imposed by section 531; 
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