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Department of Justice § 28.23 

Subpart C—Preservation of 
Biological Evidence 

SOURCE: Order No. 2762–2005, 70 FR 21957, 
Apr. 28, 2005, unless otherwise noted. 

§ 28.21 Purpose. 
Section 3600A of title 18 of the United 

States Code (‘‘section 3600A’’) requires 
the Government to preserve biological 
evidence that was secured in the inves-
tigation or prosecution of a Federal of-
fense, if a defendant is under a sen-
tence of imprisonment for such offense, 
subject to certain limitations and ex-
ceptions. The general purpose of this 
requirement is to preserve biological 
evidence for possible DNA testing 
under 18 U.S.C. 3600. Subsection (e) of 
section 3600A requires the Attorney 
General to promulgate regulations to 
implement and enforce section 3600A, 
including appropriate disciplinary 
sanctions to ensure that employees 
comply with such regulations. 

§ 28.22 The requirement to preserve bi-
ological evidence. 

(a) Applicability in general. The re-
quirement of section 3600A to preserve 
biological evidence applies to evidence 
that has been retained in cases in 
which the offense or conviction oc-
curred prior to the enactment of sec-
tion 3600A or the adoption of this sub-
part, as well as to evidence secured in 
pending and future cases. 

(b) Limitation to circumstances in 
which a defendant is under a sentence of 
imprisonment for the offense. The re-
quirement of section 3600A to preserve 
biological evidence secured in the in-
vestigation or prosecution of a Federal 
offense begins to apply when a defend-
ant is convicted and sentenced to im-
prisonment for the offense, and ceases 
to apply when the defendant or defend-
ants are released following such im-
prisonment. The evidence preservation 
requirement of section 3600A does not 
apply in the following situations: 

(1) Inapplicability at the investigative 
stage. The requirement of section 3600A 
to preserve biological evidence does 
not apply at the investigative stage of 
criminal cases, occurring prior to the 
conviction and sentencing to imprison-
ment of a defendant. Biological evi-
dence may be collected and preserved 

in the investigation of Federal offenses 
prior to the sentencing of a defendant 
to imprisonment, reflecting sound in-
vestigative practice and the need for 
evidence in trial proceedings that may 
result from the investigation, but sec-
tion 3600A does not govern these activi-
ties. 

(2) Inapplicability to cases involving 
only non-incarcerative sentences. The re-
quirement of section 3600A to preserve 
biological evidence does not apply in 
cases in which defendants receive only 
nonincarcerative sentences, such as 
probation, fines, or payment of restitu-
tion. 

(3) Inapplicability following release. 
The requirement of section 3600A to 
preserve biological evidence ceases to 
apply when the defendant or defend-
ants are released following imprison-
ment, either unconditionally or under 
supervision. The requirement does not 
apply during any period following the 
release of the defendant or defendants 
from imprisonment, even if the defend-
ant or defendants remain on supervised 
release or parole. 

(4) Inapplicability following revocation 
of release. The requirement of section 
3600A to preserve biological evidence 
applies during a defendant’s imprison-
ment pursuant to the sentence imposed 
upon conviction of the offense, as op-
posed to later imprisonment resulting 
from a violation of release conditions. 
The requirement does not apply during 
any period in which the defendant or 
defendants are imprisoned based on the 
revocation of probation, supervised re-
lease, or parole. 

(c) Conditions of preservation. The re-
quirement of section 3600A to preserve 
biological evidence means that such 
evidence cannot be destroyed or dis-
posed of under the circumstances in 
which section 3600A requires its preser-
vation, but does not limit agency dis-
cretion concerning the conditions 
under which biological evidence is 
maintained or the transfer of biologi-
cal evidence among different agencies. 

§ 28.23 Evidence subject to the preser-
vation requirement. 

(a) Biological evidence generally. The 
evidence preservation requirement of 
section 3600A applies to ‘‘biological evi-
dence,’’ which is defined in section 
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