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Department of Justice § 115.273 

(e) The credibility of an alleged vic-
tim, suspect, or witness shall be as-
sessed on an individual basis and shall 
not be determined by the person’s sta-
tus as resident or staff. No agency shall 
require a resident who alleges sexual 
abuse to submit to a polygraph exam-
ination or other truth-telling device as 
a condition for proceeding with the in-
vestigation of such an allegation. 

(f) Administrative investigations: 
(1) Shall include an effort to deter-

mine whether staff actions or failures 
to act contributed to the abuse; and 

(2) Shall be documented in written 
reports that include a description of 
the physical and testimonial evidence, 
the reasoning behind credibility assess-
ments, and investigative facts and find-
ings. 

(g) Criminal investigations shall be 
documented in a written report that 
contains a thorough description of 
physical, testimonial, and documen-
tary evidence and attaches copies of all 
documentary evidence where feasible. 

(h) Substantiated allegations of con-
duct that appears to be criminal shall 
be referred for prosecution. 

(i) The agency shall retain all writ-
ten reports referenced in paragraphs (f) 
and (g) of this section for as long as the 
alleged abuser is incarcerated or em-
ployed by the agency, plus five years. 

(j) The departure of the alleged 
abuser or victim from the employment 
or control of the facility or agency 
shall not provide a basis for termi-
nating an investigation. 

(k) Any State entity or Department 
of Justice component that conducts 
such investigations shall do so pursu-
ant to the above requirements. 

(l) When outside agencies investigate 
sexual abuse, the facility shall cooper-
ate with outside investigators and 
shall endeavor to remain informed 
about the progress of the investigation. 

§ 115.272 Evidentiary standard for ad-
ministrative investigations. 

The agency shall impose no standard 
higher than a preponderance of the evi-
dence in determining whether allega-
tions of sexual abuse or sexual harass-
ment are substantiated. 

§ 115.273 Reporting to residents. 

(a) Following an investigation into a 
resident’s allegation of sexual abuse 
suffered in an agency facility, the 
agency shall inform the resident as to 
whether the allegation has been deter-
mined to be substantiated, unsubstan-
tiated, or unfounded. 

(b) If the agency did not conduct the 
investigation, it shall request the rel-
evant information from the investiga-
tive agency in order to inform the resi-
dent. 

(c) Following a resident’s allegation 
that a staff member has committed 
sexual abuse against the resident, the 
agency shall subsequently inform the 
resident (unless the agency has deter-
mined that the allegation is un-
founded) whenever: 

(1) The staff member is no longer 
posted within the resident’s unit; 

(2) The staff member is no longer em-
ployed at the facility; 

(3) The agency learns that the staff 
member has been indicted on a charge 
related to sexual abuse within the fa-
cility; or 

(4) The agency learns that the staff 
member has been convicted on a charge 
related to sexual abuse within the fa-
cility. 

(d) Following a resident’s allegation 
that he or she has been sexually abused 
by another resident, the agency shall 
subsequently inform the alleged victim 
whenever: 

(1) The agency learns that the alleged 
abuser has been indicted on a charge 
related to sexual abuse within the fa-
cility; or 

(2) The agency learns that the alleged 
abuser has been convicted on a charge 
related to sexual abuse within the fa-
cility. 

(e) All such notifications or at-
tempted notifications shall be docu-
mented. 

(f) An agency’s obligation to report 
under this standard shall terminate if 
the resident is released from the agen-
cy’s custody. 
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DISCIPLINE 

§ 115.276 Disciplinary sanctions for 
staff. 

(a) Staff shall be subject to discipli-
nary sanctions up to and including ter-
mination for violating agency sexual 
abuse or sexual harassment policies. 

(b) Termination shall be the pre-
sumptive disciplinary sanction for staff 
who have engaged in sexual abuse. 

(c) Disciplinary sanctions for viola-
tions of agency policies relating to sex-
ual abuse or sexual harassment (other 
than actually engaging in sexual 
abuse) shall be commensurate with the 
nature and circumstances of the acts 
committed, the staff member’s discipli-
nary history, and the sanctions im-
posed for comparable offenses by other 
staff with similar histories. 

(d) All terminations for violations of 
agency sexual abuse or sexual harass-
ment policies, or resignations by staff 
who would have been terminated if not 
for their resignation, shall be reported 
to law enforcement agencies, unless 
the activity was clearly not criminal, 
and to any relevant licensing bodies. 

§ 115.277 Corrective action for contrac-
tors and volunteers. 

(a) Any contractor or volunteer who 
engages in sexual abuse shall be pro-
hibited from contact with residents 
and shall be reported to law enforce-
ment agencies, unless the activity was 
clearly not criminal, and to relevant li-
censing bodies. 

(b) The facility shall take appro-
priate remedial measures, and shall 
consider whether to prohibit further 
contact with residents, in the case of 
any other violation of agency sexual 
abuse or sexual harassment policies by 
a contractor or volunteer. 

§ 115.278 Disciplinary sanctions for 
residents. 

(a) Residents shall be subject to dis-
ciplinary sanctions pursuant to a for-
mal disciplinary process following an 
administrative finding that the resi-
dent engaged in resident-on-resident 
sexual abuse or following a criminal 
finding of guilt for resident-on-resident 
sexual abuse. 

(b) Sanctions shall be commensurate 
with the nature and circumstances of 

the abuse committed, the resident’s 
disciplinary history, and the sanctions 
imposed for comparable offenses by 
other residents with similar histories. 

(c) The disciplinary process shall 
consider whether a resident’s mental 
disabilities or mental illness contrib-
uted to his or her behavior when deter-
mining what type of sanction, if any, 
should be imposed. 

(d) If the facility offers therapy, 
counseling, or other interventions de-
signed to address and correct under-
lying reasons or motivations for the 
abuse, the facility shall consider 
whether to require the offending resi-
dent to participate in such interven-
tions as a condition of access to pro-
gramming or other benefits. 

(e) The agency may discipline a resi-
dent for sexual contact with staff only 
upon a finding that the staff member 
did not consent to such contact. 

(f) For the purpose of disciplinary ac-
tion, a report of sexual abuse made in 
good faith based upon a reasonable be-
lief that the alleged conduct occurred 
shall not constitute falsely reporting 
an incident or lying, even if an inves-
tigation does not establish evidence 
sufficient to substantiate the allega-
tion. 

(g) An agency may, in its discretion, 
prohibit all sexual activity between 
residents and may discipline residents 
for such activity. An agency may not, 
however, deem such activity to con-
stitute sexual abuse if it determines 
that the activity is not coerced. 

MEDICAL AND MENTAL CARE 

§ 115.281 [Reserved] 

§ 115.282 Access to emergency medical 
and mental health services. 

(a) Resident victims of sexual abuse 
shall receive timely, unimpeded access 
to emergency medical treatment and 
crisis intervention services, the nature 
and scope of which are determined by 
medical and mental health practi-
tioners according to their professional 
judgment. 

(b) If no qualified medical or mental 
health practitioners are on duty at the 
time a report of recent abuse is made, 
security staff first responders shall 
take preliminary steps to protect the 
victim pursuant to § 115.262 and shall 
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