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who are not named as parties to the ac-
tion to comment on the proposed judg-
ment prior to its entry by the court. 

(b) To effectuate this policy, each 
proposed judgment which is within the 
scope of paragraph (a) of this section 
shall be lodged with the court as early 
as feasible but at least 30 days before 
the judgment is entered by the court. 
Prior to entry of the judgment, or 
some earlier specified date, the Depart-
ment of Justice will receive and con-
sider, and file with the court, any writ-
ten comments, views or allegations re-
lating to the proposed judgment. The 
Department shall reserve the right (1) 
to withdraw or withhold its consent to 
the proposed judgment if the com-
ments, views and allegations con-
cerning the judgment disclose facts or 
considerations which indicate that the 
proposed judgment is inappropriate, 
improper or inadequate and (2) to op-
pose an attempt by any person to in-
tervene in the action. 

(c) The Assistant Attorney General 
in charge of the Land and Natural Re-
sources Division may establish proce-
dures for implementing this policy. 
Where it is clear that the public inter-
est in the policy hereby established is 
not compromised, the Assistant Attor-
ney General may permit an exception 
to this policy in a specific case where 
extraordinary circumstances require a 
period shorter than 30 days or a proce-
dure other than stated herein. 

[Order No. 529–73, 38 FR 19029, July 17, 1973] 

§ 50.8 [Reserved] 

§ 50.9 Policy with regard to open judi-
cial proceedings. 

Because of the vital public interest in 
open judicial proceedings, the Govern-
ment has a general overriding affirma-
tive duty to oppose their closure. There 
is, moreover, a strong presumption 
against closing proceedings or portions 
thereof, and the Department of Justice 
foresees very few cases in which clo-
sure would be warranted. The Govern-
ment should take a position on any 
motion to close a judicial proceeding, 
and should ordinarily oppose closure; it 
should move for or consent to closed 
proceedings only when closure is plain-
ly essential to the interests of justice. 
In furtherance of the Department’s 

concern for the right of the public to 
attend judicial proceedings and the De-
partment’s obligation to the fair ad-
ministration of justice, the following 
guidelines shall be adhered to by all at-
torneys for the United States. 

(a) These guidelines apply to all fed-
eral trials, pre- and post-trial evi-
dentiary proceedings, arraignments, 
bond hearings, plea proceedings, sen-
tencing proceedings, or portions there-
of, except as indicated in paragraph (e) 
of this section. 

(b) A Government attorney has a 
compelling duty to protect the societal 
interest in open proceedings. 

(c) A Government attorney shall not 
move for or consent to closure of a pro-
ceeding covered by these guidelines un-
less: 

(1) No reasonable alternative exists 
for protecting the interests at stake; 

(2) Closure is clearly likely to pre-
vent the harm sought to be avoided; 

(3) The degree of closure is mini-
mized to the greatest extent possible; 

(4) The public is given adequate no-
tice of the proposed closure; and, in ad-
dition, the motion for closure is made 
on the record, except where the disclo-
sure of the details of the motion papers 
would clearly defeat the reason for clo-
sure specified under paragraph (c)(6) of 
this section; 

(5) Transcripts of the closed pro-
ceedings will be unsealed as soon as the 
interests requiring closure no longer 
obtain; and 

(6) Failure to close the proceedings 
will produce; 

(i) A substantial likelihood of denial 
of the right of any person to a fair 
trial; or 

(ii) A substantial likelihood of immi-
nent danger to the safety of parties, 
witnesses, or other persons; or 

(iii) A substantial likelihood that on-
going investigations will be seriously 
jeopardized. 

(d) A government attorney shall not 
move for or consent to the closure of 
any proceeding, civil or criminal, ex-
cept with the express authorization of: 

(1) The Deputy Attorney General, or, 
(2) The Associate Attorney General, 

if the Division seeking authorization is 
under the supervision of the Associate 
Attorney General. 

(e) These guidelines do not apply to: 

VerDate Mar<15>2010 15:39 Aug 21, 2014 Jkt 232113 PO 00000 Frm 00053 Fmt 8010 Sfmt 8010 Q:\28\28V2.TXT 31



44 

28 CFR Ch. I (7–1–14 Edition) § 50.10 

(1) The closure of part of a judicial 
proceeding where necessary to protect 
national security information or classi-
fied documents; or 

(2) In camera inspection, consider-
ation or sealing of documents, includ-
ing documents provided to the Govern-
ment under a promise of confiden-
tiality, where permitted by statute, 
rule of evidence or privilege; or 

(3) Grand jury proceedings or pro-
ceedings ancillary thereto; or 

(4) Conferences traditionally held at 
the bench or in chambers during the 
course of an open proceeding; or 

(5) The closure of judicial pro-
ceedings pursuant to 18 U.S.C. 3509 (d) 
and (e) for the protection of child vic-
tims or child witnesses. 

(f) Because of the vital public inter-
est in open judicial proceedings, the 
records of any proceeding closed pursu-
ant to this section, and still sealed 60 
days after termination of the pro-
ceeding, shall be reviewed to determine 
if the reasons for closure are still appli-
cable. If they are not, an appropriate 
motion will be made to have the 
records unsealed. If the reasons for clo-
sure are still applicable after 60 days, 
this review is to be repeated every 60 
days until such time as the records are 
unsealed. Compliance with this section 
will be monitored by the Criminal Di-
vision. 

(g) The principles set forth in this 
section are intended to provide guid-
ance to attorneys for the Government 
and are not intended to create or rec-
ognize any legally enforceable right in 
any person. 

[Order No. 914–80, 45 FR 69214, Oct. 20, 1980, as 
amended by Order No. 1031–83, 48 FR 49509, 
Oct. 26, 1983; Order No. 1115–85, 50 FR 51677, 
Dec. 19, 1985; Order No. 1507–91, 56 FR 32327, 
July 16, 1991] 

§ 50.10 Policy regarding obtaining in-
formation from, or records of, mem-
bers of the news media; and regard-
ing questioning, arresting, or charg-
ing members of the news media. 

(a) Statement of principles. (1) Because 
freedom of the press can be no broader 
than the freedom of members of the 
news media to investigate and report 
the news, the Department’s policy is 
intended to provide protection to mem-
bers of the news media from certain 
law enforcement tools, whether crimi-

nal or civil, that might unreasonably 
impair ordinary newsgathering activi-
ties. The policy is not intended to ex-
tend special protections to members of 
the news media who are the focus of 
criminal investigations for conduct not 
based on, or within the scope of, ordi-
nary newsgathering activities. 

(2) In determining whether to seek 
information from, or records of, mem-
bers of the news media, the approach in 
every instance must be to strike the 
proper balance among several vital in-
terests: protecting national security, 
ensuring public safety, promoting ef-
fective law enforcement and the fair 
administration of justice, and safe-
guarding the essential role of the free 
press in fostering government account-
ability and an open society. 

(3) The Department views the use of 
certain law enforcement tools, includ-
ing subpoenas, court orders issued pur-
suant to 18 U.S.C. 2703(d) or 3123, and 
search warrants to seek information 
from, or records of, non-consenting 
members of the news media as extraor-
dinary measures, not standard inves-
tigatory practices. Subpoenas or court 
orders issued pursuant to 18 U.S.C. 
2703(d) or 3123, in particular, may be 
used, after authorization by the Attor-
ney General, or by another senior offi-
cial in accordance with the exceptions 
set forth in paragraph (c)(3) of this sec-
tion, only to obtain information from, 
or records of, members of the news 
media when the information sought is 
essential to a successful investigation, 
prosecution, or litigation; after all rea-
sonable alternative attempts have been 
made to obtain the information from 
alternative sources; and after negotia-
tions with the affected member of the 
news media have been pursued, unless 
the Attorney General determines that, 
for compelling reasons, such negotia-
tions would pose a clear and substan-
tial threat to the integrity of the in-
vestigation, risk grave harm to na-
tional security, or present an immi-
nent risk of death or serious bodily 
harm. 

(4) When the Attorney General has 
authorized the use of a subpoena, court 
order issued pursuant to 18 U.S.C. 
2703(d) or 3123, or warrant to obtain 
from a third party communications 
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