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§59.5

by a U.S. Attorney’s Office, the appro-
priate supervisory official of the De-
partment of Justice) should determine
whether a search for documentary ma-
terials held by other disinterested
third party professionals involved in
such relationships (e.g. psychologists
or psychiatric social workers or nurses)
would implicate the special privacy
concerns which are addressed in para-
graph (b) of this section. If the U.S. At-
torney (or other supervisory official of
the Department of Justice) determines
that such a search would require re-
view of extremely confidential infor-
mation furnished or developed for the
purposes of professional counseling or
treatment, the provisions of this sub-
section should be applied. Otherwise, at
a minimum, the requirements of para-
graph (a) of this section must be met.

(c) Considerations bearing on choice of
methods. In determining whether, as an
alternative to the use of a search war-
rant, the use of a subpoena or other
less intrusive means of obtaining docu-
mentary materials would substantially
jeopardize the availability or useful-
ness of the materials sought, the fol-
lowing factors, among others, should
be considered:

(1) Whether it appears that the use of
a subpoena or other alternative which
gives advance notice of the govern-
ment’s interest in obtaining the mate-
rials would be likely to result in the
destruction, alteration, concealment,
or transfer of the materials sought;
considerations, among others, bearing
on this issue may include:

(i) Whether a suspect has access to
the materials sought;

(ii) Whether there is a close relation-
ship of friendship, loyalty, or sym-
pathy between the possessor of the ma-
terials and a suspect;

(iii) Whether the possessor of the ma-
terials is under the domination or con-
trol of a suspect;

(iv) Whether the possessor of the ma-
terials has an interest in preventing
the disclosure of the materials to the
government;

(v) Whether the possessor’s willing-
ness to comply with a subpoena or re-
quest by the government would be like-
ly to subject him to intimidation or
threats of reprisal;
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(vi) Whether the possessor of the ma-
terials has previously acted to obstruct
a criminal investigation or judicial
proceeding or refused to comply with
or acted in defiance of court orders; or

(vii) Whether the possessor has ex-
pressed an intent to destroy, conceal,
alter, or transfer the materials;

(2) The immediacy of the govern-
ment’s need to obtain the materials;
considerations, among others, bearing
on this issue may include:

(i) Whether the immediate seizure of
the materials is necessary to prevent
injury to persons or property;

(ii) Whether the prompt seizure of
the materials is necessary to preserve
their evidentiary value;

(iii) Whether delay in obtaining the
materials would significantly jeop-
ardize an ongoing investigation or
prosecution; or

(iv) Whether a legally enforceable
form of process, other than a search
warrant, is reasonably available as a
means of obtaining the materials.

The fact that the disinterested third
party possessing the materials may
have grounds to challenge a subpoena
or other legal process is not in itself a
legitimate basis for the use of a search
warrant.

§59.5 Functions and authorities of the
Deputy Assistant Attorneys Gen-
eral.

The functions and authorities of the
Deputy Assistant Attorneys General
set out in this part may at any time be
exercised by an Assistant Attorney
General, the Associate Attorney Gen-
eral, the Deputy Attorney General, or
the Attorney General.

§59.6 Sanctions.

(a) Any federal officer or employee
violating the guidelines set forth in
this part shall be subject to appro-
priate disciplinary action by the agen-
cy or department by which he is em-
ployed.

(b) Pursuant to section 202 of the Pri-
vacy Protection Act of 1980 (sec. 202,
Pub. L. 96-440, 94 Stat. 1879 (42 U.S.C.
2000aa-12)), an issue relating to the
compliance, or the failure to comply,
with the guidelines set forth in this
part may not be litigated, and a court
may not entertain such an issue as the
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