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§24.105

(3) For purposes of determining
whether to investigate, the complain-
ant will be considered to have met the
required burden if the complaint on its
face, supplemented as appropriate
through interviews of the complainant,
alleges the existence of facts and either
direct or circumstantial evidence to
meet the required showing, i.e., to give
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity
and that the protected activity was a
contributing factor in the adverse ac-
tion. The burden may be satisfied, for
example, if the complainant shows that
the adverse action took place shortly
after the protected activity, giving rise
to the inference that it was a contrib-
uting factor in the adverse action. If
the required showing has not been
made, the complainant (or the com-
plainant’s legal counsel if complainant
is represented by counsel) will be so no-
tified and the investigation will not
commence.

(4) Notwithstanding a finding that a
complainant has made a prima facie
showing, as required by this section, an
investigation of the complaint will not
be conducted or will be discontinued if
the respondent, pursuant to the proce-
dures provided in this paragraph, dem-
onstrates by clear and convincing evi-
dence that it would have taken the
same adverse action in the absence of
the complainant’s protected behavior
or conduct.

(5) If the respondent fails to make a
timely response or fails to demonstrate
by clear and convincing evidence that
it would have taken the same adverse
action in the absence of the behavior
protected by the Act, the Assistant
Secretary will proceed with the inves-
tigation. The investigation will pro-
ceed whenever it is necessary or appro-
priate to confirm or verify the informa-
tion provided by the respondent.

§24.105 Issuance of findings and or-
ders.

(a) After considering all the relevant
information collected during the inves-
tigation, the Assistant Secretary will
issue, within 30 days of filing of the
complaint, written findings as to
whether or not there is reasonable
cause to believe that the respondent
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has retaliated against the complainant
in violation of any of the statutes list-
ed in §24.100(a).

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to
believe that a violation has occurred,
he or she shall accompany the findings
with an order providing relief to the
complainant. The order shall include,
where appropriate, a requirement that
the respondent abate the violation; re-
instate the complainant to his or her
former position, together with the
compensation (including back pay),
terms, conditions and privileges of the
complainant’s employment; pay com-
pensatory damages; and, under the
Toxic Substances Control Act and the
Safe Drinking Water Act, pay exem-
plary damages, where appropriate. At
the complainant’s request the order
shall also assess against the respondent
the complainant’s costs and expenses
(including attorney’s fees) reasonably
incurred in connection with the filing
of the complaint.

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will
notify the parties of that finding.

(b) The findings and order will be
sent by certified mail, return receipt
requested, to all parties of record (and
each party’s legal counsel if the party
is represented by counsel). The findings
and order will inform the parties of
their right to file objections and to re-
quest a hearing and provide the address
of the Chief Administrative Law Judge.
The Assistant Secretary will file a
copy of the original complaint and a
copy of the findings and order with the
Chief Administrative Law Judge, U.S.
Department of Labor.

(c) The findings and order will be ef-
fective 30 days after receipt by the re-
spondent (or the respondent’s legal
counsel if the respondent is represented
by counsel) or on the compliance date
set forth in the order, whichever is
later, unless an objection and/or a re-
quest for a hearing has been filed as
provided at §24.106.
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