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(5) Referral to the Administrative Re-
view Board. If the person or firm af-
fected requests a hearing and the Ad-
ministrator determines that relevant 
facts are not in dispute, the Adminis-
trator will refer the issue and the 
record compiled thereon to the Admin-
istrative Review Board to render a de-
cision solely on the issue of interest (or 
substantial interest, as appropriate). 
Such proceeding shall be conducted in 
accordance with the procedures set 
forth at 29 CFR part 7. 

[48 FR 19541, Apr. 29, 1983, as amended at 48 
FR 50313, Nov. 1, 1983] 

§ 5.13 Rulings and interpretations. 

All questions relating to the applica-
tion and interpretation of wage deter-
minations (including the classifica-
tions therein) issued pursuant to part 1 
of this subtitle, of the rules contained 
in this part and in parts 1 and 3, and of 
the labor standards provisions of any of 
the statutes listed in § 5.1 shall be re-
ferred to the Administrator for appro-
priate ruling or interpretation. The 
rulings and interpretations shall be au-
thoritative and those under the Davis- 
Bacon Act may be relied upon as pro-
vided for in section 10 of the Portal-to- 
Portal Act of 1947 (29 U.S.C. 259). Re-
quests for such rulings and interpreta-
tions should be addressed to the Ad-
ministrator, Wage and Hour Division, 
Employment Standards Administra-
tion, U.S. Department of Labor, Wash-
ington, DC 20210. 

§ 5.14 Variations, tolerances, and ex-
emptions from parts 1 and 3 of this 
subtitle and this part. 

The Secretary of Labor may make 
variations, tolerances, and exemptions 
from the regulatory requirements of 
this part and those of parts 1 and 3 of 
this subtitle whenever the Secretary 
finds that such action is necessary and 
proper in the public interest or to pre-
vent injustice and undue hardship. 
Variations, tolerances, and exemptions 
may not be made from the statutory 
requirements of any of the statutes 
listed in § 5.1 unless the statute specifi-
cally provides such authority. 

§ 5.15 Limitations, variations, toler-
ances, and exemptions under the 
Contract Work Hours and Safety 
Standards Act. 

(a) General. Upon his or her own ini-
tiative or upon the request of any Fed-
eral agency, the Secretary of Labor 
may provide under section 105 of the 
Contract Work Hours and Safety 
Standards Act reasonable limitations 
and allow variations, tolerances, and 
exemptions to and from any or all pro-
visions of that Act whenever the Sec-
retary finds such action to be nec-
essary and proper in the public interest 
to prevent injustice, or undue hardship, 
or to avoid serious impairment of the 
conduct of Government business. Any 
request for such action by the Sec-
retary shall be submitted in writing, 
and shall set forth the reasons for 
which the request is made. 

(b) Exemptions. Pursuant to section 
105 of the Contract Work Hours and 
Safety Standards Act, the following 
classes of contracts are found exempt 
from all provisions of that Act in order 
to prevent injustice, undue hardship, or 
serious impairment of Government 
business: 

(1) Contract work performed in a 
workplace within a foreign country or 
within territory under the jurisdiction 
of the United States other than the fol-
lowing: A State of the United States; 
the District of Columbia; Puerto Rico; 
the Virgin Islands; Outer Continental 
Shelf lands defined in the Outer Conti-
nental Shelf Lands Act (ch. 345, 67 
Stat. 462); American Samoa; Guam; 
Wake Island; Eniwetok Atoll; Kwaja-
lein Atoll; and Johnston Island. 

(2) Agreements entered into by or on 
behalf of the Commodity Credit Cor-
poration providing for the storing in or 
handling by commercial warehouses of 
wheat, corn, oats, barley, rye, grain 
sorghums, soybeans, flaxseed, rice, 
naval stores, tobacco, peanuts, dry 
beans, seeds, cotton, and wool. 

(3) Sales of surplus power by the Ten-
nessee Valley Authority to States, 
counties, municipalities, cooperative 
organization of citizens or farmers, 
corporations and other individuals pur-
suant to section 10 of the Tennessee 
Valley Authority Act of 1933 (16 U.S.C. 
8311). 
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(c) Tolerances. (1) The ‘‘basic rate of 
pay’’ under section 102 of the Contract 
Work Hours and Safety Standards Act 
may be computed as an hourly equiva-
lent to the rate on which time-and-one- 
half overtime compensation may be 
computed and paid under section 7 of 
the Fair Labor Standards Act of 1938, 
as amended (29 U.S.C. 207), as inter-
preted in part 778 of this title. This tol-
erance is found to be necessary and 
proper in the public interest in order to 
prevent undue hardship. 

(2) Concerning the tolerance provided 
in paragraph (c)(1) of this section, the 
provisions of section 7(d)(2) of the Fair 
Labor Standards Act and § 778.7 of this 
title should be noted. Under these pro-
visions, payments for occasional peri-
ods when no work is performed, due to 
vacations, and similar causes are ex-
cludable from the ‘‘regular rate’’ under 
the Fair Labor Standards Act. Such 
payments, therefore, are also exclud-
able from the ‘‘basic rate’’ under the 
Contract Work Hours and Safety 
Standards Act. 

(3) See § 5.8(c) providing a tolerance 
subdelegating authority to the heads of 
agencies to make appropriate adjust-
ments in the assessment of liquidated 
damages totaling $500 or less under 
specified circumstances. 

(4)(i) Time spent in an organized pro-
gram of related, supplemental instruc-
tion by laborers or mechanics em-
ployed under bona fide apprenticeship 
or training programs may be excluded 
from working time if the criteria pre-
scribed in paragraphs (c)(4)(ii) and (iii) 
of this section are met. 

(ii) The apprentice or trainee comes 
within the definition contained in 
§ 5.2(n). 

(iii) The time in question does not in-
volve productive work or performance 
of the apprentice’s or trainee’s regular 
duties. 

(d) Variations. (1) In the event of fail-
ure or refusal of the contractor or any 
subcontractor to comply with overtime 
pay requirements of the Contract Work 
Hours and Safety Standards Act, if the 
funds withheld by Federal agencies for 
the violations are not sufficient to pay 
fully both the unpaid wages due labor-
ers and mechanics and the liquidated 
damages due the United States, the 
available funds shall be used first to 

compensate the laborers and mechanics 
for the wages to which they are enti-
tled (or an equitable portion thereof 
when the funds are not adequate for 
this purpose); and the balance, if any, 
shall be used for the payment of liq-
uidated damages. 

(2) In the performance of any con-
tract entered into pursuant to the pro-
visions of 38 U.S.C. 620 to provide nurs-
ing home care of veterans, no con-
tractor or subcontractor under such 
contract shall be deemed in violation 
of section 102 of the Contract Work 
Hours and Safety Standards Act by vir-
tue of failure to pay the overtime 
wages required by such section for 
work in excess of 40 hours in the work-
week to any individual employed by an 
establishment which is an institution 
primarily engaged in the care of the 
sick, the aged, or the mentally ill or 
defective who reside on the premises if, 
pursuant to an agreement or under-
standing arrived at between the em-
ployer and the employee before per-
formance of the work, a work period of 
14 consecutive days is accepted in lieu 
of the workweek of 7 consecutive days 
for the purpose of overtime compensa-
tion and if such individual receives 
compensation for employment in ex-
cess of 8 hours in any workday and in 
excess of 80 hours in such 14-day period 
at a rate not less than 11⁄2 times the 
regular rate at which the individual is 
employed, computed in accordance 
with the requirements of the Fair 
Labor Standards Act of 1938, as amend-
ed. 

(3) Any contractor or subcontractor 
performing on a government contract 
the principal purpose of which is the 
furnishing of fire fighting or suppres-
sion and related services, shall not be 
deemed to be in violation of section 102 
of the Contract Work Hour and Safety 
Standards Act for failing to pay the 
overtime compensation required by 
section 102 of the Act in accordance 
with the basic rate of pay as defined in 
paragraph (c)(1) of this section, to any 
pilot or copilot of a fixed-wing or ro-
tary-wing aircraft employed on such 
contract if: 

VerDate Mar<15>2010 13:00 Aug 06, 2013 Jkt 229112 PO 00000 Frm 00140 Fmt 8010 Sfmt 8010 Q:\29\29V1.TXT ofr150 PsN: PC150



131 

Office of the Secretary of Labor § 5.17 

(i) Pursuant to a written employ-
ment agreement between the con-
tractor and the employee which is ar-
rived at before performance of the 
work. 

(A) The employee receives gross 
wages of not less than $300 per week re-
gardless of the total number of hours 
worked in any workweek, and 

(B) Within any workweek the total 
wages which an employee receives are 
not less than the wages to which the 
employee would have been entitled in 
that workweek if the employee were 
paid the minimum hourly wage re-
quired under the contract pursuant to 
the provisions of the Service Contract 
Act of 1965 and any applicable wage de-
termination issued thereunder for all 
hours worked, plus an additional pre-
mium payment of one-half times such 
minimum hourly wage for all hours 
worked in excess of 40 hours in the 
workweek; 

(ii) The contractor maintains accu-
rate records of the total daily and 
weekly hours of work performed by 
such employee on the government con-
tract. In the event these conditions for 
the exemption are not met, the re-
quirements of section 102 of the Con-
tract Work Hours and Safety Stand-
ards Act shall be applicable to the con-
tract from the date the contractor or 
subcontractor fails to satisfy the con-
ditions until completion of the con-
tract. 

(Reporting and recordkeeping requirements 
in paragraph (d)(2) have been approved by 
the Office of Management and Budget under 
control numbers 1215–0140 and 1215–0017. Re-
porting and recordkeeping requirements in 
paragraph (d)(3)(ii) have been approved by 
the Office of Management and Budget under 
control number 1215–0017) 

[48 FR 19541, Apr. 29, 1983, as amended at 51 
FR 12265, Apr. 9, 1986; 61 FR 40716, Aug. 5, 
1996] 

§ 5.16 Training plans approved or rec-
ognized by the Department of 
Labor prior to August 20, 1975. 

(a) Notwithstanding the provisions of 
§ 5.5(a)(4)(ii) relating to the utilization 
of trainees on Federal and federally as-
sisted construction, no contractor shall 
be required to obtain approval of a 
training program which, prior to Au-
gust 20, 1975, was approved by the De-
partment of Labor for purposes of the 

Davis-Bacon and Related Acts, was es-
tablished by agreement of organized 
labor and management and therefore 
recognized by the Department, and/or 
was recognized by the Department 
under Executive Order 11246, as amend-
ed. A copy of the program and evidence 
of its prior approval, if applicable shall 
be submitted to the Employment and 
Training Administration, which shall 
certify such prior approval or recogni-
tion of the program. In every other re-
spect, the provisions of § 5.5(a)(4)(ii)— 
including those relating to registration 
of trainees, permissible ratios, and 
wage rates to be paid—shall apply to 
these programs. 

(b) Every trainee employed on a con-
tract executed on and after August 20, 
1975, in one of the above training pro-
grams must be individually registered 
in the program in accordance with Em-
ployment and Training Administration 
procedures, and must be paid at the 
rate specified in the program for the 
level of progress. Any such employee 
listed on the payroll at a trainee rate 
who is not registered and participating 
in a program certified by ETA pursu-
ant to this section, or approved and 
certified by ETA pursuant to 
§ 5.5(a)(4)(ii), must be paid the wage 
rate determined by the Secretary of 
Labor for the classification of work ac-
tually performed. The ratio of trainees 
to journeymen shall not be greater 
than permitted by the terms of the pro-
gram. 

(c) In the event a program which was 
recognized or approved prior to August 
20, 1975, is modified, revised, extended, 
or renewed, the changes in the program 
or its renewal must be approved by the 
Employment and Training Administra-
tion before they may be placed into ef-
fect. 

§ 5.17 Withdrawal of approval of a 
training program. 

If at any time the Employment and 
Training Administration determines, 
after opportunity for a hearing, that 
the standards of any program, whether 
it is one recognized or approved prior 
to August 20, 1975, or a program subse-
quently approved, have not been com-
plied with, or that such a program fails 
to provide adequate training for par-
ticipants, a contractor will no longer 
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