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the Agency is not required to duplicate 
those efforts before referring a debt for 
tax refund offset. 

Subpart W—Misconduct by 
Attorneys or Party Representatives 

§ 102.177 Exclusion from hearings; Re-
fusal of witness to answer ques-
tions; Misconduct by attorneys and 
party representatives before the 
Agency; Procedures for processing 
misconduct allegations. 

(a) Any attorney or other representa-
tive appearing or practicing before the 
Agency shall conform to the standards 
of ethical and professional conduct re-
quired of practitioners before the 
courts, and the Agency will be guided 
by those standards in interpreting and 
applying the provisions of this section. 

(b) Misconduct by any person at any 
hearing before an administrative law 
judge, hearing officer, or the Board 
shall be grounds for summary exclu-
sion from the hearing. Notwith-
standing the procedures set forth in 
paragraph (e) of this section for han-
dling allegations of misconduct, the 
administrative law judge, hearing offi-
cer, or Board shall also have the au-
thority in the proceeding in which the 
misconduct occurred to admonish or 
reprimand, after due notice, any person 
who engages in misconduct at a hear-
ing. 

(c) The refusal of a witness at any 
such hearing to answer any question 
which has been ruled to be proper shall, 
in the discretion of the administrative 
law judge or hearing officer, be grounds 
for striking all testimony previously 
given by such witness on related mat-
ters. 

(d) Misconduct by an attorney or 
other representative at any stage of 
any Agency proceeding, including but 
not limited to misconduct at a hearing, 
shall be grounds for discipline. Such 
misconduct of an aggravated character 
shall be grounds for suspension and/or 
disbarment from practice before the 
Agency and/or other sanctions. 

(e) All allegations of misconduct pur-
suant to paragraph (d) of this section, 
except for those involving the conduct 
of Agency employees, shall be handled 
in accordance with the following proce-
dures: 

(1) Allegations that an attorney or 
party representative has engaged in 
misconduct may be brought to the at-
tention of the Investigating Officer by 
any person. The Investigating Officer, 
for purposes of this paragraph, shall be 
the Associate General Counsel, Divi-
sion of Operations-Management, or his/ 
her designee. 

(2) The Investigating Officer or his/ 
her designee shall conduct such inves-
tigation as he/she deems appropriate 
and shall have the usual powers of in-
vestigation provided in Section 11 of 
the Act. Following the investigation, 
the Investigating Officer shall make a 
recommendation to the General Coun-
sel, who shall make the determination 
whether to institute disciplinary pro-
ceedings against the attorney or party 
representative. The General Counsel’s 
authority to make this determination 
shall not be delegable to the Regional 
Director or other personnel in the Re-
gional Office. If the General Counsel 
determines not to institute discipli-
nary proceedings, all interested per-
sons shall be notified of the determina-
tion, which shall be final. 

(3) If the General Counsel decides to 
institute disciplinary proceedings 
against the attorney or party rep-
resentative, the General Counsel or his/ 
her designee shall serve the Respond-
ent with a complaint which shall in-
clude: a statement of the acts which 
are claimed to constitute misconduct 
including the approximate date and 
place of such acts together with a 
statement of the discipline rec-
ommended; notification of the right to 
a hearing before an administrative law 
judge with respect to any material 
issues of fact or mitigation; and an ex-
planation of the method by which a 
hearing may be requested. Such a com-
plaint shall not be issued until the Re-
spondent has been notified of the alle-
gations in writing and has been af-
forded a reasonable opportunity to re-
spond. 

(4) Within 14 days of service of the 
disciplinary complaint, the respondent 
shall file an answer admitting or deny-
ing the allegations, and may request a 
hearing. If no answer is filed or no ma-
terial issue of fact or relevant to miti-
gation warranting a hearing is raised, 
the matter may be submitted directly 
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to the Board. If no answer is filed, then 
the allegations shall be deemed admit-
ted. 

(5) Sections 102.24 through 102.51, 
rules applicable to unfair labor prac-
tice proceedings, shall be applicable to 
disciplinary proceedings under this sec-
tion to the extent that they are not 
contrary to the provisions of this sec-
tion. 

(6) The hearing shall be conducted at 
a reasonable time, date, and place. In 
setting the hearing date, the adminis-
trative law judge shall give due regard 
to the respondent’s need for time to 
prepare an adequate defense and the 
need of the Agency and the respondent 
for an expeditious resolution of the al-
legations. 

(7) The hearing shall be public unless 
otherwise ordered by the Board or the 
administrative law judge. 

(8) Any person bringing allegations of 
misconduct or filing a petition for dis-
ciplinary proceedings against an attor-
ney or party representative shall be 
given notice of the scheduled hearing. 
Any such person shall not be a party to 
the disciplinary proceeding, however, 
and shall not be afforded the rights of 
a party to call, examine or cross- ex-
amine witnesses and introduce evi-
dence at the hearing, to file exceptions 
to the administrative law judge’s deci-
sion, or to appeal the Board’s decision. 

(9) The respondent will, upon request, 
be provided with an opportunity to 
read the transcript or listen to a re-
cording of the hearing. 

(10) The General Counsel must estab-
lish the alleged misconduct by a pre-
ponderance of the evidence. 

(11) At any stage of the proceeding 
prior to hearing, the respondent may 
submit a settlement proposal to the 
General Counsel, who may approve the 
settlement or elect to continue with 
the proceedings. Any formal settle-
ment reached between the General 
Counsel and the respondent, providing 
for entry of a Board order 
reprimanding, suspending, disbarring 
or taking other disciplinary action 
against the respondent, shall be subject 
to final approval by the Board. In the 
event any settlement, formal or infor-
mal, is reached after opening of the 
hearing, such settlement must be sub-
mitted to the administrative law judge 

for approval. In the event the adminis-
trative law judge rejects the settle-
ment, either the General Counsel or 
the respondent may appeal such ruling 
to the Board as provided in § 102.26. 

(12) If it is found that the respondent 
has engaged in misconduct in violation 
of paragraph (d) of this section, the 
Board may issue a final order imposing 
such disciplinary sanctions as it deems 
appropriate, including, where the mis-
conduct is of an aggravated character, 
suspension and/or disbarment from 
practice before the Agency, and/or 
other sanctions. 

(f) Any person found to have engaged 
in misconduct warranting disciplinary 
sanctions under paragraph (d) of this 
section may seek judicial review of the 
administrative determination. 

[61 FR 65331, Dec. 12, 1996] 

Subpart X—Special Procedures 
When the Board Lacks a Quorum 

SOURCE: 76 FR 77700, Dec. 14, 2011, unless 
otherwise noted. 

§ 102.178 Normal operations should 
continue. 

The policy of the National Labor Re-
lations Board is that during any period 
when the Board lacks a quorum normal 
Agency operations should continue to 
the greatest extent permitted by law. 

§ 102.179 Motions for default judg-
ment, summary judgment, or dis-
missal referred to Chief Administra-
tive Law Judge. 

During any period when the Board 
lacks a quorum, all motions for default 
judgment, summary judgment, or dis-
missal filed or pending pursuant to 
§ 102.50 of this part shall be referred to 
the Chief Administrative Law Judge in 
Washington, DC, for ruling. Such rul-
ings by the Chief Administrative Law 
Judge, and orders in connection there-
with, shall not be appealed directly to 
the Board, but shall be considered by 
the Board in reviewing the record if ex-
ception to the ruling or order is in-
cluded in the statement of exceptions 
filed with the Board pursuant to § 102.46 
of this part. 
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