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Wage and Hour Division, Labor § 778.309 

the understanding is that the salary or 
guarantee is due the employee in short 
workweeks as well as in longer ones 
and ‘‘deductions’’ of this type are not 
made. Therefore, in cases where the un-
derstanding of the parties is not clear-
ly shown as to whether a fixed salary is 
intended to cover a fixed or a variable 
workweek the practice of making ‘‘de-
ductions’’ from the salary for hours not 
worked in short weeks will be consid-
ered strong, if not conclusive, evidence 
that the salary covers a fixed work-
week. 

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 
7314, Jan. 23, 1981] 

§ 778.307 Disciplinary deductions. 

Where deductions as described in 
§ 778.304(a)(5) are made for disciplinary 
reasons, the regular rate of an em-
ployee is computed before deductions 
are made, as in the case of deductions 
of the types in paragraphs (a) (1), (2), 
and (3) of § 778.304. Thus where discipli-
nary deductions are made from a piece- 
worker’s earnings, the earnings at 
piece rates must be totaled and divided 
by the total hours worked to determine 
the regular rate before the deduction is 
applied. In no event may such deduc-
tions (or deductions of the type de-
scribed in § 778.304(a)(2)) reduce the 
earnings to an average below the appli-
cable minimum wage or cut into any 
part of the overtime compensation due 
the employee. For a full discussion of 
the limits placed on such deductions, 
see part 531 of this chapter. The prin-
ciples set forth therein with relation to 
deductions have no application, how-
ever, to situations involving refusal or 
failure to pay the full amount of wages 
due. See part 531 of this chapter; also 
§ 778.306. It should be noted that al-
though an employer may penalize an 
employee for lateness subject to the 
limitations stated above by deducting 
a half hour’s straight time pay from 
his wages, for example, for each half 
hour, or fraction thereof of his late-
ness, the employer must still count as 
hours worked all the time actually 
worked by the employee in deter-
mining the amount of overtime com-
pensation due for the workweek. 

[46 FR 7314, Jan. 23, 1981] 

LUMP SUM ATTRIBUTED TO OVERTIME 

§ 778.308 The overtime rate is an hour-
ly rate. 

(a) Section 7(a) of the Act requires 
the payment of overtime compensation 
for hours worked in excess of the appli-
cable maximum hours standard at a 
rate not less than one and one-half 
times the regular rate. The overtime 
rate, like the regular rate, is a rate per 
hour. Where employees are paid on 
some basis other than an hourly rate, 
the regular hourly rate is derived, as 
previously explained, by dividing the 
total compensation (except statutory 
exclusions) by the total hours of work 
for which the payment is made. To 
qualify as an overtime premium under 
section 7(e)(5), (6), or (7), the extra 
compensation for overtime hours must 
be paid pursuant to a premium rate 
which is likewise a rate per hour (sub-
ject to certain statutory exceptions 
discussed in §§ 778.400 through 778.421). 

(b) To qualify under section 7(e)(5), 
the overtime rate must be greater than 
the regular rate, either a fixed amount 
per hour or a multiple of the non-
overtime rate, such as one and one- 
third, one and one-half or two times 
that rate. To qualify under section 7(e) 
(6) or (7), the overtime rate may not be 
less than one and one-half times the 
bonafide rate established in good faith 
for like work performed during non-
overtime hours. Thus, it may not be 
less than time and one-half but it may 
be more. It may be a standard multiple 
greater than one and one-half (for ex-
ample, double time); or it may be a 
fixed sum of money per hour which is, 
as an arithmetical fact, at least one 
and one-half times the nonovertime 
rate for example, if the nonovertime 
rate is $5 per hour, the overtime rate 
may not be less than $7.50 but may be 
set at a higher arbitrary figure such as 
$8 per hour. 

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 
7314, Jan. 23, 1981] 

§ 778.309 Fixed sum for constant 
amount of overtime. 

Where an employee works a regular 
fixed number of hours in excess of the 
statutory maximum each workweek, it 
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