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Wage and Hour Division, Labor § 778.400 

from the employer’s premises, the 
question of whether the compensation 
is remuneration for employment will 
depend on such factors as the amount 
of time, if any, spent by the employee 
in competing, the relationship between 
the contest activities and the usual 
work of the employee, whether the 
competition involves work usually per-
formed by other employees for employ-
ers, whether an employee is specifi-
cally urged to participate or led to be-
lieve that he will not merit promotion 
or advancement unless he participates. 

(b) By way of example, a prize paid 
for work performed in obtaining new 
business for an employer would be re-
garded as remuneration for employ-
ment. Although the duties of the em-
ployees who participate in the contest 
may not normally encompass this type 
of work, it is work of a kind normally 
performed by salesmen for their em-
ployers, and the time spent by the em-
ployee in competing for such a prize 
(whether successfully or not) is work-
ing time and must be counted as such 
in determining overtime compensation 
due under the Act. On the other hand a 
prize or bonus paid to an employee 
when a sale is made by the company’s 
sales representative to a person whom 
he recommended as a good sales pros-
pect would not be regarded as com-
pensation for services if in fact the 
prize-winner performed no work in se-
curing the name of the sales prospect 
and spent no time on the matter for 
the company in any way. 

§ 778.333 Suggestion system awards. 

The question has been raised whether 
awards made to employees for sugges-
tions submitted under a suggestion 
system plan are to be regarded as part 
of the regular rate. There is no hard 
and fast rule on this point as the term 
‘‘suggestion system’’ has been used to 
describe a variety of widely differing 
plans. It may be generally stated, how-
ever, that prizes paid pursuant to a 
bona fide suggestion system plan may 
be excluded from the regular rate at 
least in situations where it is the fact 
that: 

(a) The amount of the prize has no re-
lation to the earnings of the employee 
at his job but is rather geared to the 

value to the company of the suggestion 
which is submitted; and 

(b) The prize represents a bona fide 
award for a suggestion which is the re-
sult of additional effort or ingenuity 
unrelated to and outside the scope of 
the usual and customary duties of any 
employee of the class eligible to par-
ticipate and the prize is not used as a 
substitute for wages; and 

(c) No employee is required or spe-
cifically urged to participate in the 
suggestion system plan or led to be-
lieve that he will not merit promotion 
or advancement (or retention of his ex-
isting job) unless he submits sugges-
tions; and 

(d) The invitation to employees to 
submit suggestions is general in nature 
and no specific assignment is outlined 
to employees (either as individuals or 
as a group) to work on or develop; and 

(e) There is no time limit during 
which suggestions must be submitted; 
and 

(f) The employer has, prior to the 
submission of the suggestion by an em-
ployee, no notice or knowledge of the 
fact that an employee is working on 
the preparation of a suggestion under 
circumstances indicating that the com-
pany approved the task and the sched-
ule of work undertaken by the em-
ployee. 

Subpart E—Exceptions From the 
Regular Rate Principles 

COMPUTING OVERTIME PAY ON AN 
‘‘ESTABLISHED’’ RATE 

§ 778.400 The provisions of section 
7(g)(3) of the Act. 

Section 7(g)(3) of the Act provides the 
following exception from the provi-
sions of section 7(a): 

(g) No employer shall be deemed to have 
violated subsection (a) by employing any 
employee for a workweek in excess of the 
maximum workweek applicable to such em-
ployee under such subsection if, pursuant to 
an agreement or understanding arrived at 
between the employer and the employee be-
fore performance of the work, the amount 
paid to the employee for the number of hours 
worked by him in such workweek in excess 
of the maximum workweek applicable to 
such employee under such subsection: 

* * * * * 
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