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compensated at one and one-half times 
(or a higher multiple) of the specified 
regular rate. A contract which guaran-
teed a weekly salary of $169, specified a 
rate of $3.60 per hour, and provided that 
not less than one and one-half times 
such rate would be paid only for all 
hours up to and including 462⁄3 hours 
would not qualify under this section. 
The contract must provide for payment 
at time and one-half (or more) for all 
hours in excess of the applicable max-
imum hours standard in any work-
week. A contract may provide a spe-
cific overtime rate greater than one 
and one-half times the specified rate, 
for example, double time. If it does pro-
vide a specific overtime rate it must 
provide that such rate will be paid for 
all hours worked in excess of the appli-
cable maximum hours standard. 

[46 FR 7317, Jan. 23, 1981] 

§ 778.410 The guaranty under section 
7(f). 

(a) The statute provides that the 
guaranty must be a weekly guaranty. 
A guaranty of monthly, semimonthly, 
or biweekly pay (which would allow 
averaging wages over more than one 
workweek) does not qualify under this 
paragraph. Obviously guarantees for 
periods less than a workweek do not 
qualify. Whatever sum is guaranteed 
must be paid in full in all workweeks, 
however short in which the employee 
performs any amount of work for the 
employer. The amount of the guaranty 
may not be subject to proration or de-
duction in short weeks. 

(b) The contract must provide a guar-
anty of pay. The amount must be speci-
fied. A mere guaranty to provide work 
for a particular number of hours does 
not qualify under this section. 

(c) The pay guaranteed must be ‘‘for 
not more than 60 hours based on the 
rate so specified.’’ 

§ 778.411 Sixty-hour limit on pay guar-
anteed by contract. 

The amount of weekly pay guaran-
teed may not exceed compensation due 
at the specified regular rate for the ap-
plicable maximum hours standard and 
at the specified overtime rate for the 
additional hours, not to exceed a total 
of 60 hours. Thus, if the maximum 
hours standard is 40 hours and the spec-

ified regular rate is $5 an hour the 
weekly guaranty cannot be greater 
than $350. This does not mean that an 
employee employed pursuant to a guar-
anteed pay contract under this section 
may not work more than 60 hours in 
any week; it means merely that pay in 
an amount sufficient to compensate for 
a greater number of hours cannot be 
covered by the guaranteed pay. If he 
works in excess of 60 hours he must be 
paid, for each hour worked in excess of 
60, overtime compensation as provided 
in the contract, in addition to the 
guaranteed amount. 

[46 FR 7317, Jan. 23, 1981] 

§ 778.412 Relationship between 
amount guaranteed and range of 
hours employee may be expected to 
work. 

While the guaranteed pay may not 
cover more than 60 hours, the contract 
may guarantee pay for a lesser number 
of hours. In order for a contract to 
qualify as a bona fide contract for an 
employee whose duties necessitate ir-
regular hours of work, the number of 
hours for which pay is guaranteed must 
bear a reasonable relation to the num-
ber of hours the employee may be ex-
pected to work. A guaranty of pay for 
60 hours to an employee whose duties 
necessitate irregular hours of work 
which can reasonably be expected to 
range no higher than 50 hours would 
not qualify as a bona fide contract 
under this section. The rate specified 
in such a contract would be wholly fic-
titious and therefore would not be a 
‘‘regular rate’’ as discussed above. 
When the parties enter into a guaran-
teed pay contract, therefore, they 
should determine, as far as possible, 
the range of hours the employee is 
likely to work. In deciding the amount 
of the guaranty they should not choose 
a guaranty of pay to cover the max-
imum number of hours which the em-
ployee will be likely to work at any 
time but should rather select a figure 
low enough so that it may reasonably 
be expected that the rate will be opera-
tive in a significant number of work-
weeks. In both Walling v. A. H. Belo Co., 
316 U.S. 624 and Walling v. Halliburton 
Oil Well Cementing Co., 331 U.S. 17 the 
court found that the employees did ac-
tually exceed the number of hours (60 
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