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many of the operations of a leased de-
partment therein and unify its oper-
ation with its own. Thus, they may op-
erate under a common trade name: The 
host establishment may determine, or 
have the power to determine, the 
leased department’s space location, the 
type of merchandise it will sell, its 
pricing policy, its hours of operation 
and some or all of its hiring, firing and 
other personnel policies; advertising, 
adjustment and credit operations, may 
be unified, and insurance, taxes, and 
other matters may be included as a 
part of the total operations of the es-
tablishment. Some or all of these and 
other functions, which are the normal 
prerogatives of an independent busi-
nessman, may be controlled or unified 
with the store’s other activities in such 
a way as to constitute a single enter-
prise under the Act. 

(c) Since the definition specifically 
includes in the ‘‘enterprise,’’ for the 
purpose of this Act, ‘‘departments of an 
establishment operated through leas-
ing arrangements,’’ any such depart-
ment will be considered a part of the 
host establishment’s enterprise in the 
absence of special facts and cir-
cumstances warranting a different con-
clusion. 

(d) Whether, in a particular case, the 
relationship is such as to constitute 
the lessee’s operation to be a separate 
establishment of a different enterprise 
rather than a ‘‘leased department’’ of 
the host establishment as described in 
the definition, will depend upon all the 
facts including the agreements and ar-
rangements between the parties as well 
as the manner in which the operations 
are conducted. If, for example, the 
facts show that the lessee occupies a 
physically separate space with (or even 
without) a separate entrance, and oper-
ates under a separate name, with his 
own separate employees and records, 
and in other respects conducts his busi-
ness independently of the lessor’s, the 
lessee may be operating a separate es-
tablishment or place of business of his 
own and the relationship of the parties 
may be only that of landlord and ten-
ant. In such a case, the lessee’s oper-
ation will not be regarded as a ‘‘leased 
department’’ and will not be included 
in the same enterprise with the lessor. 

(e) The employees of a leased depart-
ment would not be covered on an enter-
prise basis if such leased department is 
located in an establishment which is 
not itself a covered enterprise or part 
of a covered enterprise. Likewise, the 
applicability of exemptions for certain 
retail or service establishments from 
the Act’s minimum wage or overtime 
pay provisions, or both, to employees 
of a leased department would depend 
upon the character of the establish-
ment in which the leased department is 
located. Other sections of this subpart 
discuss the coverage of leased retail 
and service departments in more detail 
while subpart D of this part explains 
how exemptions for certain retail and 
service establishments apply to leased 
department employees. 

§ 779.226 Exception for an independ-
ently owned retail or service estab-
lishment under certain franchise 
and other arrangements. 

While certain franchise and other ar-
rangements may operate to bring the 
one to whom the franchise is granted 
into another enterprise (see § 779.232), 
section 3(r) contains a specific excep-
tion for certain arrangements entered 
into by a retail or service establish-
ment which is under independent own-
ership. The specific exception in sec-
tion 3(r) reads as follows: 

Provided, That, within the meaning of this 
subsection, a retail or service establishment 
which is under independent ownership shall 
not be deemed to be so operated or con-
trolled as to be other than a separate and 
distinct enterprise by reason of any arrange-
ment, which includes, but is not necessarily 
limited to, an agreement, (1) that it will sell, 
or sell only, certain goods specified by a par-
ticular manufacturer, distributor, or adver-
tiser, (2) that it will join with other such es-
tablishments in the same industry for the 
purpose of collective purchasing, or (3) that 
it will have the exclusive right to sell the 
goods or use the brand name of a manufac-
turer, distributor, or advertiser within a 
specified area, or by reason of the fact that 
it occupies premises leased to it by a person 
who also leases premises to other retail or 
service establishments. 

§ 779.227 Conditions which must be 
met for exception. 

This exception, in accordance with 
its specific terms, will apply to exclude 
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an establishment from enterprise cov-
erage only if the following conditions 
are met: 

(a) The establishment must be a ‘‘re-
tail or service establishment’’ as this 
term is defined in section 13(a)(2) of the 
Act (see discussion of this term in 
§§ 779.312 and 779.313); and 

(b) The retail or service establish-
ment must not be an ‘‘enterprise’’ 
which is large enough to come within 
the scope of section 3(s) of the Act; and 

(c) The retail or service establish-
ment must be under independent own-
ership. 

§ 779.228 Types of arrangements con-
templated by exception. 

If the retail or service establishment 
meets the requirements in paragraphs 
(a) through (c) of § 779.227, it may enter 
into the following arrangements with-
out becoming a part of the larger en-
terprise, that is, without losing its sta-
tus as a ‘‘separate and distinct enter-
prise’’ to which section 3(s) would not 
otherwise apply: 

(a) Any arrangement, whether by 
agreement, franchise or otherwise, that 
it will sell, or sell only certain goods 
specified by a particular manufacturer, 
distributor, or advertiser. 

(b) Any such arrangement that it will 
have the exclusive right to sell the 
goods or use the brand name of a man-
ufacturer, distributor, or advertiser 
within a specified area. 

(c) Any such arrangement by which 
it will join with other similar retail or 
service establishments in the same in-
dustry for the purpose of collective 
purchasing. Where an agreement for 
‘‘collective purchasing’’ is involved, 
further requirements are imposed, 
namely, that all of the other establish-
ments joining in the agreement must 
be retail or service establishments 
under independent ownership, and that 
all of the establishments joining in the 
collective purchasing arrangement 
must be ‘‘in the same industry.’’ This 
has reference to such arrangements by 
a group of grocery stores, or by some 
other trade group in the retail indus-
try. 

(d) Any arrangement whereby the es-
tablishment’s premises are leased from 
a person who also leases premises to 
other retail or service establishments. 

In connection with this rental arrange-
ment, the Senate Report cites as an ex-
ample the retail establishment which 
rents its premises from a shopping cen-
ter operator (S. Rept. 145, 87th Cong., 
1st Sess., p. 41). It is clear that this ex-
ception was not intended to apply to 
the usual leased department in an es-
tablishment, which is specifically in-
cluded within the larger enterprise 
under the definition of section 3(r). 
(See discussion under § 779.225.) 

§ 779.229 Other arrangements. 
With respect to those arrangements 

specifically described in the proviso 
contained in the definition, an inde-
pendently owned retail or service es-
tablishment will not be considered to 
be other than a separate and distinct 
enterprise, if other arrangements the 
establishment makes do not have the 
effect of bringing the establishment 
within a larger enterprise. Whether or 
not other arrangements have such an 
effect will necessarily depend upon all 
the facts. The Senate Report makes 
the following observations with respect 
to this: 

Thus the mere fact that a group of inde-
pendently owned and operated stores join to-
gether to combine their purchasing activi-
ties or to run combined advertising will not 
for these reasons mean that their activities 
are performed through unified operation or 
common control and they will not for these 
reasons be considered a part of the same 
‘‘enterprise.’’ This is also the case in food re-
tailing because of the great extent to which 
local independent food store operators have 
joined together in many phases of their busi-
ness. While maintaining their stores as inde-
pendently owned units, they have affiliated 
together not just for the purchasing of mer-
chandise, but also for providing numerous 
other services such as (1) central 
warehousing; (2) advertising; (3) sales pro-
motions; (4) managerial advice; (5) store en-
gineering; (6) accounting systems; (7) site lo-
cations; and (8) hospitalization and life in-
surance protection. (S. Rept. 145, 87th Cong., 
1st Sess., p. 42.) 

The report continues with the fol-
lowing observations: 

Whether such arrangements bring the es-
tablishment within the franchisor’s, lessor’s, 
or grantor’s ‘‘enterprise’’ is a question to be 
determined on all the facts. The facts may 
show that the arrangements reserve the nec-
essary right of control in the grantor or 
unify the operations among the separate 
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