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to housholders for their own domestic
uses;

(2) Nonretail sales:

(i) All sales of grades No. 4, No. 5, and
No. 6 fuel oil as these heavy oils are
‘‘special purpose’ goods to which the
retail sales concept has no application
(See §779.321);

(ii) All sales for resale including such
sales to peddlers and other dealers (See
§§779.331-779.334);

(iii) All sales made pursuant to a for-
mal invitation to bid (See §779.328(d)).

(b) In some cases the retail or non-
retail status of an establishment may
turn on sales other than those listed
above. In such cases all the facts rel-
ative to such sales shall be considered
in arriving at a determination. The
classification of such sales depends
upon whether they are recognized as
retail sales. In such cases particular at-
tention shall be given to the quantities
involved and the prices charged.

FEED DEALERS

§779.362 May qualify as exempt
13(a)(2) or 13(a)(4) establishments.

(a) An establishment engaged in sell-
ing feed may qualify as an exempt re-
tail or service establishment under sec-
tion 13(a)(2) of the Act if it meets all
the requirements of that exemption.
Similarly an establishment making
and processing the feed it sells may
qualify as an exempt establishment
under section 13(a)(4) of the Act if it
meets all the requirements of that ex-
emption.

(b) In determining whether, under
the 13(a)(2) exemption, 75 percent of the
establishment’s sales are not for resale
and are recognized as retail sales in the
industry, sales of feed to feeders will
generally meet the requirements for
such classification as previously ex-
plained in this subpart and will ordi-
narily be considered to be retail sales
except for the following which do not
meet the requirements and are not rec-
ognized as retail: Any sale of feed for
shipment by railcar direct to the feed-
er; and sales made at a quantity dis-
count which results in a price com-
parable to or lower than the establish-
ment’s price to dealers for resale or, if
the establishment makes no sales to
other dealers, at a price comparable to

§779.363

or lower than the price prevailing in
the immediate area in sales by similar
establishments to dealers for resale.

(¢c) The custom grinding and mixing
of feed (including the addition of sup-
plements) for feeders from the grain
they themselves bring in will be re-
garded as the performance of a service,
and not the making or processing of
goods for sale under section 13(a)(4).
Such services are recognized as retail
services in the industry and the rev-
enue derived therefrom will be included
with the retail receipts of the estab-
lishment.

(d) Employees employed in the grind-
ing and mixing of feed for sale (as dis-
tinguished from the grinding and mix-
ing services discussed in paragraph (c)
of this section) are engaged in the
making or processing of goods and are
therefore not exempt under section
13(a)(2). In order for these employees to
be exempt, the establishment by which
they are employed must meet all the
requirements of section 13(a)(4), includ-
ing the requirement that the establish-
ment must be recognized as a retail es-
tablishment in the particular industry.
The typical small feed mill engaged in
selling goods to farmers appears to be
recognized as retail in the industry.
There are, of course, large mills which
are essentially factories which are not
so recognized. As an enforcement pol-
icy an establishment which qualifies
for exemption under section 13(a)(2)
will be considered to have met this re-
quirement: (1) If less than 50 percent of
its retail sales are composed of feed
manufactured at the establishment; or
(2) if its sales of feeds manufactured at
the establishment do not exceed 2,000
tons a year. In determining these tests
for the applicability of the exemption,
the computation of the sales of feed
manufactured will be made on an an-
nual basis in the same manner as set
forth in §§779.265 through 779.269 for the
computation of sales.

MONUMENT DEALERS

§779.363 May qualify as exempt
13(a)(2) or 13(a)(4) establishments.

(a) An establishment engaged in the
sale of monuments and memorials may
qualify as an exempt retail or service
establishment under section 13(a)(2) of
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§779.364

the Act if it meets all the requirements
of that exemption. Similarly, an estab-
lishment making or processing the
monuments it sells may qualify as an
exempt establishment under section
13(a)(4) of the Act if it meets all the re-
quirements of that exemption.

(b) Monument dealers’ establish-
ments may be roughly divided into four
types;

(1) Establishments which are engaged
exclusively in selling monuments and
memorials from designs. They receive
their monuments from a manufacturer
completely finished and lettered and
they then erect the monuments.

(2) Establishments which purchase
finished monuments from manufactur-
ers, display them, carve or sand-blast
lettering or incidental decoration to
order, and set them in cemeteries or
elsewhere.

(3) Establishments which purchase
finished and semi-finished work. The
semifinished work consists of sawed,
steeled, or polished granite slabs or
sand-rubbed marble. In such a case the
establishments will cut ends, tops, or
joints on dies and may shape a base.

(4) Establishments which purchase
stone in rough form and perform all
the fabricating operations in their own
plants. In such a case the establish-
ments may saw or line-up the rough
stones, machine surface and polish the
stone and then perform the other oper-
ations mnecessary to complete the
monument. They may finish the monu-
ments for display or on special order
and then erect them.

(c) In determining whether, under the
13(a)(2) exemption, 75 percent of the es-
tablishment’s sales are not for resale
and are recognized as retail sales in the
industry, the ordinary sale of a single
tombstone or monument to the ulti-
mate purchaser will be considered as a
retail sale within the meaning of the
exemption. If the monument dealer es-
tablishment meets all the tests of the
13(a)(2) exemption all employees em-
ployed by it will be exempt under that
exemption except those employees who
are engaged in the making or proc-
essing of the goods. However, carving
or sandblasting of lettering or inci-
dental decoration or erecting the
monuments, is considered processing
incidental to the making of retail sales
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and would not defeat the 13(a)(2) ex-
emption for employees performing such
work. Employees who engage in proc-
essing semifinished or rough granite or
marble or other stone into finished
monuments such as the work per-
formed in establishments described in
paragraphs (b) (3) and (4) of this section
are engaged in the making or proc-
essing of goods and are, for that rea-
son, not exempt under section 13(a)(2).
In order for those employees to be ex-
empt the establishment by which they
are employed must meet all the re-
quirements of the 13(a)(4) exemption.

(d) One of the requirements of the
section 13(a)(4) exemption is that an es-
tablishment which makes or processes
goods must be recognized as a retail es-
tablishment in the industry. Generally
an establishment described in para-
graph (b)(3) of this section which re-
ceives finished stock and in addition
receives some semifinished work, in-
cluding sawed, steeled, or polished
granite slabs or sand-rubbed marble,
etc., and performs such operations as
cutting ends, tops, or joints on the
dies, is a type of establishment which
is recognized as a retail establishment
in the industry. On the other hand,
those establishments which character-
istically engage in the sawing or lining
up of rough stone, or in the machine
surfacing and polishing of stone, such
as the activities performed in an estab-
lishment described in paragraph (b)(4)
of this section, are not recognized as
retail establishments in the particular
industry within the meaning of section
13(a)(4). Therefore, their employees
who engage in such processing of
monuments are not exempt under this
section of the Act.

FROZEN-FOOD LOCKER PLANTS

§779.364 May ualify as exempt
13(a)(2) or 13(a)(4) establishments.

(a) An establishment engaged in pro-
viding frozen-food locker service to
farmers and other private individuals
and rendering services thereto may
qualify as an exempt retail or service
establishment under section 13(a)(2) of
the Act if it meets all the requirements
of that exemption. Similarly, a frozen-
food locker plant which also engages in
slaughtering and dressing livestock or
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