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fluctuations in the supply of the prod-
uct or by the necessity for consump-
tion or preservation of such products 
before spoilage occurs (see Fleming v. 
Hawkeye Pearl Button Co., 113 F. 2d 52; 
cf. McComb v. Consolidated Fisheries, 174 
F. 2d 74). 

§ 784.138 Perishable state of the aquat-
ic product as affecting exemption. 

(a) Activities performed after conver-
sion of an aquatic product to a non-
perishable state cannot form the basis 
for application of the section 13(b)(4) 
exemption unless the subsequent oper-
ation is so integrated with the per-
formance of exempt operations on the 
aquatic forms of animal and vegetable 
life mentioned in the section that func-
tionally and as a practical matter it 
must be considered a part of the oper-
ations for which exemption was in-
tended. The exemption is, con-
sequently, not available for the han-
dling or shipping of nonperishable 
products by an employer except where 
done as a part of named operations 
commenced on the product when it was 
in a perishable state. Thus, employees 
of dealers in or distributors of such 
nonperishable products as fish oil and 
fish meal, or canned seafood, are not 
within the exemption. Similarly, there 
is no basis for application of the ex-
emption to employees employed in fur-
ther processing of or manufacturing 
operations on products previously ren-
dered nonperishable, such as refining 
fish oil or handling fish meal in con-
nection with the manufacture of feeds. 
Further specific examples of applica-
tion of the foregoing principle are 
given in the subsequent discussion of 
particular operations named in section 
13(b)(4). 

(b) In applying the principle stated in 
paragraph (a) of this section, the De-
partment has not asserted that the ex-
emption is inapplicable to the perform-
ance of the operations described in sec-
tion 13(b)(4) on frozen, smoked, salted, 
or cured fish. The Department will con-
tinue to follow this policy until further 
clarification from the courts. 

§ 784.139 Scope of exempt operations 
in general. 

Exemption under section 13(b)(4), 
like exemption under section 13(a)(5), 

depends upon the employment in the 
actual activities named in the section, 
and an employee performing a function 
which is not necessary to the actual 
conduct of a named activity, as ex-
plained in § 784.106, is not within the ex-
emption. It is also essential to exemp-
tion that the operations named in sec-
tion 13(b)(4) be performed on the forms 
of aquatic life specified in the section 
and not on other commodities a sub-
stantial part of which consists of mate-
rials or products other than the named 
aquatic products. Application of these 
principles has been considered gen-
erally in the earlier discussion, and 
further applications will be noted in 
the following sections and in the subse-
quent discussion of particular oper-
ations mentioned in the section 13(b)(4) 
exemption. 

§ 784.140 Fabrication and handling of 
supplies for use in named oper-
ations. 

(a) As noted in § 784.109, the exemp-
tion for employees employed ‘‘in’’ the 
named operations does not extend to 
an employee by reason of the fact that 
he engages in fabricating supplies for 
the named operations. Employment in 
connection with the furnishing of sup-
plies for the processing or canning op-
erations named in section 13(b)(4) is 
not exempt as employment ‘‘in’’ such 
named operations unless the functional 
relationship of the work to the actual 
conduct of the named operations is 
such that, as a practical matter, the 
employment is directly and necessarily 
a part of the operations for which ex-
emption is intended. Employees who 
meet the daily needs of the canning or 
processing operations by delivering 
from stock, handling, and working on 
supplies such as salt, condiments, 
cleaning supplies, containers, etc., 
which must be provided as needed if 
the named operations are to continue, 
are within the exemption because such 
work is, in practical effect, a part of 
the operations for which exemption is 
intended. On the other hand, the re-
ceiving, unloading, and storing of such 
supplies during seasons when the 
named operations are not being carried 
on for subsequent use in the operations 
expected to be performed during the 
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