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Wage and Hour Division, Labor § 785.7 

This part discusses the principles in-
volved in determining what constitutes 
working time. It also seeks to apply 
these principles to situations that fre-
quently arise. It cannot include every 
possible situation. No inference should 
be drawn from the fact that a subject 
or an illustration is omitted. If doubt 
arises inquiries should be sent to the 
Administrator of the Wage and Hour 
Division, U.S. Department of Labor, 
Washington, DC 20210, or to any area or 
Regional Office of the Division. 

[35 FR 15289, Oct. 1, 1970] 

§ 785.2 Decisions on interpretations; 
use of interpretations. 

The ultimate decisions on interpreta-
tions of the act are made by the courts. 
The Administrator must determine in 
the first instance the positions he will 
take in the enforcement of the Act. 
The regulations in this part seek to in-
form the public of such positions. It 
should thus provide a ‘‘practical guide 
for employers and employees as to how 
the office representing the public inter-
est in its enforcement will seek to 
apply it.’’ (Skidmore v. Swift, 323 U.S. 
134, 138 (1944).) 

§ 785.3 Period of effectiveness of inter-
pretations. 

These interpretations will remain in 
effect until they are rescinded, modi-
fied or withdrawn. This will be done 
when and if the Administrator con-
cludes upon reexamination, or in the 
light of judicial decision, that a par-
ticular interpretation, ruling or en-
forcement policy is incorrect or unwar-
ranted. All other rulings, interpreta-
tions or enforcement policies incon-
sistent with any portion of this part 
are superseded by it. The Portal-to- 
Portal Bulletin (part 790 of this chap-
ter) is still in effect except insofar as it 
may not be consistent with any portion 
hereof. The applicable statutory provi-
sions are set forth in § 785.50. 

§ 785.4 Application to Walsh-Healey 
Public Contracts Act. 

The principles set forth in this part 
are also followed by the Administrator 
of the Wage and Hour Division in deter-
mining hours worked by employees 
performing work subject to the provi-

sions of the Walsh-Healey Public Con-
tracts Act. 

[35 FR 15289, Oct. 1, 1970] 

Subpart B—Principles for 
Determination of Hours Worked 

§ 785.5 General requirements of sec-
tions 6 and 7 of the Fair Labor 
Standards Act. 

Section 6 requires the payment of a 
minimum wage by an employer to his 
employees who are subject to the Act. 
Section 7 prohibits their employment 
for more than a specified number of 
hours per week without proper over-
time compensation. 

[26 FR 7732, Aug. 18, 1961] 

§ 785.6 Definition of ‘‘employ’’ and par-
tial definition of ‘‘hours worked’’. 

By statutory definition the term 
‘‘employ’’ includes (section 3(g)) ‘‘to 
suffer or permit to work.’’ The act, 
however, contains no definition of 
‘‘work’’. Section 3(o) of the Fair Labor 
Standards Act contains a partial defi-
nition of ‘‘hours worked’’ in the form 
of a limited exception for clothes- 
changing and wash-up time. 

§ 785.7 Judicial construction. 
The United States Supreme Court 

originally stated that employees sub-
ject to the act must be paid for all time 
spent in ‘‘physical or mental exertion 
(whether burdensome or not) con-
trolled or required by the employer and 
pursued necessarily and primarily for 
the benefit of the employer and his 
business.’’ (Tennessee Coal, Iron & Rail-
road Co. v. Muscoda Local No. 123, 321 U. 
S. 590 (1944)) Subsequently, the Court 
ruled that there need be no exertion at 
all and that all hours are hours worked 
which the employee is required to give 
his employer, that ‘‘an employer, if he 
chooses, may hire a man to do nothing, 
or to do nothing but wait for some-
thing to happen. Refraining from other 
activity often is a factor of instant 
readiness to serve, and idleness plays a 
part in all employments in a stand-by 
capacity. Readiness to serve may be 
hired, quite as much as service itself, 
and time spent lying in wait for 
threats to the safety of the employer’s 
property may be treated by the parties 
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