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However, an employee cannot be in-
duced by the employer to accept a dif-
ferent position against the employee’s 
wishes. 

(f) De minimis exception. The require-
ment that an employee be restored to 
the same or equivalent job with the 
same or equivalent pay, benefits, and 
terms and conditions of employment 
does not extend to de minimis, intan-
gible, or unmeasurable aspects of the 
job. 

§ 825.216 Limitations on an employee’s 
right to reinstatement. 

(a) An employee has no greater right 
to reinstatement or to other benefits 
and conditions of employment than if 
the employee had been continuously 
employed during the FMLA leave pe-
riod. An employer must be able to show 
that an employee would not otherwise 
have been employed at the time rein-
statement is requested in order to deny 
restoration to employment. For exam-
ple: 

(1) If an employee is laid off during 
the course of taking FMLA leave and 
employment is terminated, the em-
ployer’s responsibility to continue 
FMLA leave, maintain group health 
plan benefits and restore the employee 
cease at the time the employee is laid 
off, provided the employer has no con-
tinuing obligations under a collective 
bargaining agreement or otherwise. An 
employer would have the burden of 
proving that an employee would have 
been laid off during the FMLA leave 
period and, therefore, would not be en-
titled to restoration. Restoration to a 
job slated for lay-off when the employ-
ee’s original position is not would not 
meet the requirements of an equivalent 
position. 

(2) If a shift has been eliminated, or 
overtime has been decreased, an em-
ployee would not be entitled to return 
to work that shift or the original over-
time hours upon restoration. However, 
if a position on, for example, a night 
shift has been filled by another em-
ployee, the employee is entitled to re-
turn to the same shift on which em-
ployed before taking FMLA leave. 

(3) If an employee was hired for a spe-
cific term or only to perform work on 
a discrete project, the employer has no 
obligation to restore the employee if 

the employment term or project is over 
and the employer would not otherwise 
have continued to employ the em-
ployee. On the other hand, if an em-
ployee was hired to perform work on a 
contract, and after that contract pe-
riod the contract was awarded to an-
other contractor, the successor con-
tractor may be required to restore the 
employee if it is a successor employer. 
See § 825.107. 

(b) In addition to the circumstances 
explained above, an employer may 
deny job restoration to salaried eligi-
ble employees (key employees, as de-
fined in § 825.217(c)), if such denial is 
necessary to prevent substantial and 
grievous economic injury to the oper-
ations of the employer; or may delay 
restoration to an employee who fails to 
provide a fitness-for-duty certificate to 
return to work under the conditions 
described in § 825.312. 

(c) If the employee is unable to per-
form an essential function of the posi-
tion because of a physical or mental 
condition, including the continuation 
of a serious health condition or an in-
jury or illness also covered by workers’ 
compensation, the employee has no 
right to restoration to another position 
under the FMLA. The employer’s obli-
gations may, however, be governed by 
the Americans with Disabilities Act 
(ADA), as amended. See § 825.702, state 
leave laws, or workers’ compensation 
laws. 

(d) An employee who fraudulently ob-
tains FMLA leave from an employer is 
not protected by FMLA’s job restora-
tion or maintenance of health benefits 
provisions. 

(e) If the employer has a uniformly- 
applied policy governing outside or 
supplemental employment, such a pol-
icy may continue to apply to an em-
ployee while on FMLA leave. An em-
ployer which does not have such a pol-
icy may not deny benefits to which an 
employee is entitled under FMLA on 
this basis unless the FMLA leave was 
fraudulently obtained as in paragraph 
(d) of this section. 

§ 825.217 Key employee, general rule. 
(a) A key employee is a salaried 

FMLA-eligible employee who is among 
the highest paid 10 percent of all the 
employees employed by the employer 
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within 75 miles of the employee’s work-
site. 

(b) The term salaried means paid on a 
salary basis, as defined in 29 CFR 
541.602. This is the Department of 
Labor regulation defining employees 
who may qualify as exempt from the 
minimum wage and overtime require-
ments of the FLSA as executive, ad-
ministrative, professional, and com-
puter employees. 

(c) A key employee must be among 
the highest paid 10 percent of all the 
employees—both salaried and non-sala-
ried, eligible and ineligible—who are 
employed by the employer within 75 
miles of the worksite. 

(1) In determining which employees 
are among the highest paid 10 percent, 
year-to-date earnings are divided by 
weeks worked by the employee (includ-
ing weeks in which paid leave was 
taken). Earnings include wages, pre-
mium pay, incentive pay, and non-dis-
cretionary and discretionary bonuses. 
Earnings do not include incentives 
whose value is determined at some fu-
ture date, e.g., stock options, or bene-
fits or perquisites. 

(2) The determination of whether a 
salaried employee is among the highest 
paid 10 percent shall be made at the 
time the employee gives notice of the 
need for leave. No more than 10 percent 
of the employer’s employees within 75 
miles of the worksite may be key em-
ployees. 

§ 825.218 Substantial and grievous eco-
nomic injury. 

(a) In order to deny restoration to a 
key employee, an employer must deter-
mine that the restoration of the em-
ployee to employment will cause sub-
stantial and grievous economic injury 
to the operations of the employer, not 
whether the absence of the employee 
will cause such substantial and griev-
ous injury. 

(b) An employer may take into ac-
count its ability to replace on a tem-
porary basis (or temporarily do with-
out) the employee on FMLA leave. If 
permanent replacement is unavoidable, 
the cost of then reinstating the em-
ployee can be considered in evaluating 
whether substantial and grievous eco-
nomic injury will occur from restora-
tion; in other words, the effect on the 

operations of the company of rein-
stating the employee in an equivalent 
position. 

(c) A precise test cannot be set for 
the level of hardship or injury to the 
employer which must be sustained. If 
the reinstatement of a key employee 
threatens the economic viability of the 
firm, that would constitute substantial 
and grievous economic injury. A lesser 
injury which causes substantial, long- 
term economic injury would also be 
sufficient. Minor inconveniences and 
costs that the employer would experi-
ence in the normal course of doing 
business would certainly not constitute 
substantial and grievous economic in-
jury. 

(d) FMLA’s substantial and grievous 
economic injury standard is different 
from and more stringent than the 
undue hardship test under the ADA. See 
also § 825.702. 

§ 825.219 Rights of a key employee. 

(a) An employer who believes that re-
instatement may be denied to a key 
employee, must give written notice to 
the employee at the time the employee 
gives notice of the need for FMLA 
leave (or when FMLA leave com-
mences, if earlier) that he or she quali-
fies as a key employee. At the same 
time, the employer must also fully in-
form the employee of the potential 
consequences with respect to reinstate-
ment and maintenance of health bene-
fits if the employer should determine 
that substantial and grievous economic 
injury to the employer’s operations 
will result if the employee is reinstated 
from FMLA leave. If such notice can-
not be given immediately because of 
the need to determine whether the em-
ployee is a key employee, it shall be 
given as soon as practicable after being 
notified of a need for leave (or the com-
mencement of leave, if earlier). It is ex-
pected that in most circumstances 
there will be no desire that an em-
ployee be denied restoration after 
FMLA leave and, therefore, there 
would be no need to provide such no-
tice. However, an employer who fails to 
provide such timely notice will lose its 
right to deny restoration even if sub-
stantial and grievous economic injury 
will result from reinstatement. 
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