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5 The transcript of the Commission’s Hear-
ings on Religious Discrimination can be ex-
amined by the public at: The Equal Employ-
ment Opportunity Commission, 131 M Street, 
NE., Washington, DC 20507. 

applied the Commission’s 1967 Guidelines, 
but indicated that the result would be the 
same under section 701(j). It stated that 
Trans World Airlines had made reasonable 
efforts to accommodate the religious needs 
of its employee, Hardison. The Court held 
that to require Trans World Airlines to make 
further attempts at accommodations—by 
unilaterally violating a seniority provision 
of the collective bargaining agreement, pay-
ing premium wages on a regular basis to an-
other employee to replace Hardison, or cre-
ating a serious shortage of necessary em-
ployees in another department in order to re-
place Hardison—would create an undue hard-
ship on the conduct of Trans World Airlines’ 
business, and would therefore, exceed the 
duty to accommodate Hardison. 

In 1978, the Commission conducted public 
hearings on religious discrimination in New 
York City, Milwaukee, and Los Angeles in 
order to respond to the concerns raised by 
Hardison. Approximately 150 witnesses testi-
fied or submitted written statements. 5 The 
witnesses included employers, employees, 
representatives of religious and labor organi-
zations and representatives of Federal, State 
and local governments. 

The Commission found from the hearings 
that: 

(1) There is widespread confusion con-
cerning the extent of accommodation under 
the Hardison decision. 

(2) The religious practices of some individ-
uals and some groups of individuals are not 
being accommodated. 

(3) Some of those practices which are not 
being accommodated are: 

—Observance of a Sabbath or religious 
holidays; 

—Need for prayer break during working 
hours; 

—Practice of following certain dietary re-
quirements; 

—Practice of not working during a mourn-
ing period for a deceased relative; 

—Prohibition against medical examina-
tions; 

—Prohibition against membership in labor 
and other organizations; and 

—Practices concerning dress and other per-
sonal grooming habits. 

(4) Many of the employers who testified 
had developed alternative employment prac-
tices which accommodate the religious prac-
tices of employees and prospective employ-
ees and which meet the employer’s business 
needs. 

(5) Little evidence was submitted by em-
ployers which showed actual attempts to ac-

commodate religious practices with result-
ant unfavorable consequences to the employ-
er’s business. Employers appeared to have 
substantial anticipatory concerns but no, or 
very little, actual experience with the prob-
lems they theorized would emerge by pro-
viding reasonable accommodation for reli-
gious practices. 

Based on these findings, the Commission is 
revising its Guidelines to clarify the obliga-
tion imposed by section 701(j) to accommo-
date the religious practices of employees and 
prospective employees. 

[45 FR 72612, Oct. 31, 1980, as amended at 74 
FR 3430, Jan. 21, 2009] 
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AUTHORITY: Title VII of the Civil Rights 
Act of 1964, as amended, 42 U.S.C. 2000e et seq. 

SOURCE: 45 FR 85635, Dec. 29, 1980, unless 
otherwise noted. 

§ 1606.1 Definition of national origin 
discrimination. 

The Commission defines national ori-
gin discrimination broadly as includ-
ing, but not limited to, the denial of 
equal employment opportunity because 
of an individual’s, or his or her ances-
tor’s, place of origin; or because an in-
dividual has the physical, cultural or 
linguistic characteristics of a national 
origin group. The Commission will ex-
amine with particular concern charges 
alleging that individuals within the ju-
risdiction of the Commission have been 
denied equal employment opportunity 
for reasons which are grounded in na-
tional origin considerations, such as (a) 
marriage to or association with per-
sons of a national origin group; (b) 
membership in, or association with an 
organization identified with or seeking 
to promote the interests of national or-
igin groups; (c) attendance or partici-
pation in schools, churches, temples or 
mosques, generally used by persons of a 
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1 See also, 5 U.S.C. 7532, for the authority of 
the head of a Federal agency or department 
to suspend or remove an employee on 
grounds of national security. 

2 See Espinoza v. Farah Mfg. Co., Inc., 414 
U.S. 86, 92 (1973). See also, E.O. 11935, 5 CFR 
7.4; and 31 U.S.C. 699(b), for citizenship re-
quirements in certain Federal employment. 

3 See CD 71–1529 (1971), CCH EEOC Decisions 
¶ 6231, 3 FEP Cases 952; CD 71–1418 (1971), CCH 
EEOC Decisions ¶ 6223, 3 FEP Cases 580; CD 
74–25 (1973), CCH EEOC Decisions ¶ 6400, 10 
FEP Cases 260. Davis v. County of Los Angeles, 
566 F. 2d 1334, 1341–42 (9th Cir., 1977) vacated 
and remanded as moot on other grounds, 440 
U.S. 625 (1979). See also, Dothard v. 
Rawlinson, 433 U.S. 321 (1977). 

4 See section 4C(2) of the Uniform Guidelines 
on Employee Selection Procedures, 29 CFR 
1607.4C(2). 

5 See CD AL68–1–155E (1969), CCH EEOC De-
cisions ¶ 6008, 1 FEP Cases 921. 

6 See CD YAU9–048 (1969), CCH EEOC Deci-
sions ¶ 6054, 2 FEP Cases 78. 

national origin group; and (d) because 
an individual’s name or spouse’s name 
is associated with a national origin 
group. In examining these charges for 
unlawful national origin discrimina-
tion, the Commission will apply gen-
eral title VII principles, such as dis-
parate treatment and adverse impact. 

§ 1606.2 Scope of title VII protection. 

Title VII of the Civil Rights Act of 
1964, as amended, protects individuals 
against employment discrimination on 
the basis of race, color, religion, sex or 
national origin. The title VII principles 
of disparate treatment and adverse im-
pact equally apply to national origin 
discrimination. These Guidelines apply 
to all entities covered by title VII (col-
lectively referred to as ‘‘employer’’). 

§ 1606.3 The national security excep-
tion. 

It is not an unlawful employment 
practice to deny employment opportu-
nities to any individual who does not 
fulfill the national security require-
ments stated in section 703(g) of title 
VII. 1 

§ 1606.4 The bona fide occupational 
qualification exception. 

The exception stated in section 703(e) 
of title VII, that national origin may 
be a bona fide occupational qualifica-
tion, shall be strictly construed. 

§ 1606.5 Citizenship requirements. 

(a) In those circumstances, where 
citizenship requirements have the pur-
pose or effect of discriminating against 
an individual on the basis of national 
origin, they are prohibited by title 
VII. 2 

(b) Some State laws prohibit the em-
ployment of non-citizens. Where these 
laws are in conflict with title VII, they 
are superseded under section 708 of the 
title. 

§ 1606.6 Selection procedures. 
(a)(1) In investigating an employer’s 

selection procedures (including those 
identified below) for adverse impact on 
the basis of national origin, the Com-
mission will apply the Uniform Guide-
lines on Employee Selection Procedures 
(UGESP), 29 CFR part 1607. Employers 
and other users of selection procedures 
should refer to the UGESP for guidance 
on matters, such as adverse impact, 
validation and recordkeeping require-
ments for national origin groups. 

(2) Because height or weight require-
ments tend to exclude individuals on 
the basis of national origin, 3 the user 
is expected to evaluate these selection 
procedures for adverse impact, regard-
less of whether the total selection 
process has an adverse impact based on 
national origin. Therefore, height or 
weight requirements are identified 
here, as they are in the UGESP, 4 as ex-
ceptions to the ‘‘bottom line’’ concept. 

(b) The Commission has found that 
the use of the following selection pro-
cedures may be discriminatory on the 
basis of national origin. Therefore, it 
will carefully investigate charges in-
volving these selection procedures for 
both disparate treatment and adverse 
impact on the basis of national origin. 
However, the Commission does not con-
sider these to be exceptions to the 
‘‘bottom line’’ concept: 

(1) Fluency-in-English requirements, 
such as denying employment opportu-
nities because of an individual’s for-
eign accent, 5 or inability to commu-
nicate well in English. 6 

(2) Training or education require-
ments which deny employment oppor-
tunities to an individual because of his 
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