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basis of a complaint filed under title 
VII or is alleged to be the justification 
for an action which is challenged under 
Title VII, the Commission will inves-
tigate to determine: 

(1) Whether the affirmative action 
plan or program was executed by an 
employer, labor organization, or person 
subject to the statute or ordinance, 

(2) Whether the agreement was ap-
proved by an appropriate official of the 
State or local government, and 

(3) Whether adherence to the plan or 
program was the basis of the complaint 
or justification. 

(1) Previously approved plans or pro-
grams. If the Commission finds the 
facts described in paragraph (a) of this 
section, the Commission will, in ac-
cordance with the ‘‘substantial 
weight’’ provisions of section 706 of the 
Act, find no reasonable cause where ap-
propriate. 

(2) Plans or programs not previously ap-
proved. If the plan or program has not 
been approved by an appropriate offi-
cial of the State or local government, 
the Commission will follow the proce-
dure of § 1608.10 of these Guidelines. If 
the Commission finds that the plan or 
program does conform to these Guide-
lines, the Commission will make a de-
termination of no reasonable cause as 
set forth in § 1608.10(a). 

(b) Reliance on these guidelines. In ad-
dition, if the affirmative action plan or 
program has been adopted in good faith 
reliance on these Guidelines, the provi-
sions of section 713(b)(1) and § 1608.10(b), 
of this part, may be asserted by the re-
spondent. 

§ 1608.8 Adherence to court order. 

Parties are entitled to rely on orders 
of courts of competent jurisdiction. If 
adherence to an Order of a United 
States District Court or other court of 
competent jurisdiction, whether en-
tered by consent or after contested liti-
gation, in a case brought to enforce a 
Federal, State, or local equal employ-
ment opportunity law or regulation, is 
the basis of a complaint filed under 
title VII or is alleged to be the jus-
tification for an action which is chal-
lenged under title VII, the Commission 
will investigate to determine: 

(a) Whether such an Order exists and 

(b) Whether adherence to the affirm-
ative action plan which is part of the 
Order was the basis of the complaint or 
justification. 

If the Commission so finds, it will issue 
a determination of no reasonable 
cause. The Commission interprets title 
VII to mean that actions taken pursu-
ant to the direction of a Court Order 
cannot give rise to liability under title 
VII. 

§ 1608.9 Reliance on directions of 
other government agencies. 

When a charge challenges an affirma-
tive action plan or program, or when 
such a plan or program is raised as jus-
tification for an employment decision, 
and when the plan or program was de-
veloped pursuant to the requirements 
of a Federal or State law or regulation 
which in part seeks to ensure equal em-
ployment opportunity, the Commission 
will process the charge in accordance 
with § 1608.10(a). Other agencies with 
equal employment opportunity respon-
sibilities may apply the principles of 
these Guidelines in the exercise of 
their authority. 

§ 1608.10 Standard of review. 

(a) Affirmative action plans or programs 
not specifically relying on these guide-
lines. If, during the investigation of a 
charge of discrimination filed with the 
Commission, a respondent asserts that 
the action complained of was taken 
pursuant to an in accordance with a 
plan or program of the type described 
in these Guidelines, the Commission 
will determine whether the assertion is 
true, and if so, whether such a plan or 
program conforms to the requirements 
of these guidelines. If the Commission 
so finds, it will issue a determination 
of no reasonable cause and, where ap-
propriate, will state that the deter-
mination constitutes a written inter-
pretation or opinion of the Commission 
under section 713(b)(1). This interpreta-
tion may be relied upon by the re-
spondent and asserted as a defense in 
the event that new charges involving 
similar facts and circumstances are 
thereafter filed against the respondent, 
which are based on actions taken pur-
suant to the affirmative action plan or 
program. If the Commission does not so 
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find, it will proceed with the investiga-
tion in the usual manner. 

(b) Reliance on these guidelines. If a re-
spondent asserts that the action taken 
was pursuant to and in accordance 
with a plan or program which was 
adopted or implemented in good faith, 
in conformity with, and in reliance 
upon these Guidelines, and the self 
analysis and plan are in writing, the 
Commission will determine whether 
such assertion is true. If the Commis-
sion so finds, it will so state in the de-
termination of no reasonable cause and 
will advise the respondent that: 

(1) The Commission has found that 
the respondent is entitled to the pro-
tection of section 713(b)(1) of title VII; 
and 

(2) That the determination is itself 
an additional written interpretation or 
opinion of the Commission pursuant to 
section 713(b)(1). 

§ 1608.11 Limitations on the applica-
tion of these guidelines. 

(a) No determination of adequacy of 
plan or program. These Guidelines are 
applicable only with respect to the cir-
cumstances described in § 1608.1(d), of 
this part. They do not apply to, and the 
section 713(b)(1) defense is not avail-
able for the purpose of, determining 
the adequacy of an affirmative action 
plan or program to eliminate discrimi-
nation. Whether an employer who 
takes such affirmative action has done 
enough to remedy such discrimination 
will remain a question of fact in each 
case. 

(b) Guidelines inapplicable in absence of 
affirmative action. Where an affirmative 
action plan or program does not exist, 
or where the plan or program is not the 
basis of the action complained of, these 
Guidelines are inapplicable. 

(c) Currency of plan or program. Under 
section 713(b)(1), persons may rely on 
the plan or program only during the 
time when it is current. Currency is re-
lated to such factors as progress in cor-
recting the conditions disclosed by the 
self analysis. The currency of the plan 
or program is a question of fact to be 
determined on a case by case basis. 
Programs developed under Executive 
Order 11246, as amended, will be deemed 
current in accordance with Department 

of Labor regulations at 41 CFR chapter 
60, or successor orders or regulations. 

§ 1608.12 Equal employment oppor-
tunity plans adopted pursuant to 
section 717 of title VII. 

If adherence to an Equal Employ-
ment Opportunity Plan, adopted pursu-
ant to section 717 of title VII, and ap-
proved by an appropriate official of the 
U.S. Civil Service Commission, is the 
basis of a complaint filed under title 
VII, or is alleged to be the justification 
for an action under title VII, these 
Guidelines will apply in a manner simi-
lar to that set forth in § 1608.5. The 
Commission will issue regulations set-
ting forth the procedure for processing 
such complaints. 

PART 1610—AVAILABILITY OF 
RECORDS 

Subpart A—Production or Disclosure Under 
5 U.S.C. 552 

Sec. 
1610.1 Definitions. 
1610.2 Statutory requirements. 
1610.3 Purpose and scope. 
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rent index. 
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1610.9 Responses: timing. 
1610.10 Responses: form and content. 
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1610.13 Maintenance of files. 
1610.14 Waiver of user charges. 
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1610.16 Payment of fees. 
1610.17 Exemptions. 
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1610.19 Predisclosure notification proce-

dures for confidential commercial infor-
mation. 

1610.20 [Reserved] 
1610.21 Annual report. 

Subpart B—Production in Response to Sub-
penas or Demands of Courts or Other 
Authorities 

1610.30 Purpose and scope. 
1610.32 Production prohibited unless ap-

proved by the Legal Counsel. 
1610.34 Procedure in the event of a demand 
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1610.36 Procedure in the event of an adverse 

ruling. 
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