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to undergo a genetic test, then the em-
ployer or union is liable for a violation
of Title II. In addition, the health
plan’s implementation of the require-
ment may subject the health plan to li-
ability under Title 1.

(c) Relationship to authorities under
GINA Title I. GINA Title II does not
prohibit any group health plan or
health insurance issuer offering group
health insurance coverage in connec-
tion with a group health plan from en-
gaging in any action that is authorized
under any provision of law noted in
§1635.11(b) of this part, including any
implementing regulations noted in
§1635.11(b).

(d) Relationship to HIPAA Privacy Reg-
ulations. This part does not apply to ge-
netic information that is protected
health information subject to the regu-
lations issued by the Secretary of
Health and Human Services pursuant
to section 264(c) of the Health Insur-
ance Portability and Accountability
Act of 1996.

§1635.12 Medical information that is
not genetic information.

(a) Medical information about a mani-
fested disease, disorder, or pathological
condition. (1) A covered entity shall not
be considered to be in violation of this
part based on the use, acquisition, or
disclosure of medical information that
is not genetic information about a
manifested disease, disorder, or patho-
logical condition of an employee or
member, even if the disease, disorder,
or pathological condition has or may
have a genetic basis or component.

(2) Notwithstanding paragraph (a)(1)
of this section, the acquisition, use,
and disclosure of medical information
that is not genetic information about a
manifested disease, disorder, or patho-
logical condition is subject to applica-
ble limitations under sections 103(d)(1)—
(4) of the Americans with Disabilities
Act (42 U.S.C. 12112(d)(1)-(4)), and regu-
lations at 29 CFR 1630.13, 1630.14, and
1630.16.

(b) Genetic information related to a
manifested disease, disorder, or patholog-
ical condition. Notwithstanding para-
graph (a) of this section, genetic infor-
mation about a manifested disease, dis-
order, or pathological condition is sub-
ject to the requirements and prohibi-
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tions in sections 202 through 206 of
GINA and §§1635.4 through 1635.9 of this
part.
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§1640.1 Purpose and application.

(a) This part establishes the proce-
dures to be followed by the Federal
agencies responsible for processing and
resolving complaints or charges of em-
ployment discrimination filed against
recipients of Federal financial assist-
ance when jurisdiction exists under
both section 504 and title 1.

(b) This part also repeats the provi-
sions established by 28 CFR 35.171 for
determining which Federal agency
shall process and resolve complaints or
charges of employment discrimination:

(1) That fall within the overlapping
jurisdiction of titles I and II (but are
not covered by section 504); and
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(2) That are covered by title II, but
not title I (whether or not they are
also covered by section 504).

(c) This part also describes the proce-
dures to be followed when a complaint
or charge arising solely under section
504 or title I is filed with a section 504
agency or the EEOC.

(d) This part does not apply to com-
plaints or charges against Federal con-
tractors under section 503 of the Reha-
bilitation Act.

(e) This part does not create rights in
any person or confer agency jurisdic-
tion not created or conferred by the
ADA or section 504 over any complaint
or charge.

§1640.2 Definitions.

As used in this part, the term:

Americans with Disabilities Act of 1990
or ADA means the Americans with Dis-
abilities Act of 1990 (Pub. L. 101-336, 104
Stat. 327, 42 U.S.C. 12101-12213 and 47
U.S.C. 225 and 611).

Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice, or his or her designee.

Chairman of the Equal Employment Op-
portunity Commission refers to the
Chairman of the United States Equal
Employment Opportunity Commission,
or his or her designee.

Civil Rights Division means the Civil
Rights Division of the United States
Department of Justice.

Designated agency means any one of
the eight agencies designated under
§35.190 of 28 CFR part 35 (the Depart-
ment’s title II regulation) to imple-
ment and enforce title II of the ADA
with respect to the functional areas
within their jurisdiction.

Dual-filed complaint or charge means a
complaint or charge of employment
discrimination that:

(1) Arises under both section 504 and
title I;

(2) Has been filed with both a section
504 agency that has jurisdiction under
section 504 and with the EEOC, which
has jurisdiction under title I; and

(3) Alleges the same facts and raises
the same issues in both filings.

Due weight shall mean, with respect
to the weight a section 504 agency or
the EEOC shall give to the other agen-
cy’s findings and conclusions, such full

§1640.2

and careful consideration as is appro-
priate, taking into account such fac-
tors as:

(1) The extent to which the under-
lying investigation is complete and the
evidence is supportive of the findings
and conclusions;

(2) The nature and results of any sub-
sequent proceedings;

(3) The extent to which the findings,
conclusions and any actions taken:

(i) Under title I are consistent with
the effective enforcement of section
504; or

(ii) Under section 504 are consistent
with the effective enforcement of title
I; and

(4) The section 504 agency’s respon-
sibilities under section 504 or the
EEOC’s responsibilities under title I.

Equal Employment Opportunity Com-
mission or EEOC refers to the United
States Equal Employment Opportunity
Commission, and, when appropriate, to
any of its headquarters, district, area,
local, or field offices.

Federal financial assistance shall have
the meaning, with respect to each sec-
tion 504 agency, as defined in such
agency’s regulations implementing sec-
tion 504 for Federally- assisted pro-
grams.

Program or activity shall have the
meaning defined in the Rehabilitation
Act of 1973 (Pub. L. 93-112, 87 Stat. 394,
29 U.S.C. 794), as amended.

Public entity means:

(1) Any State or local government;

(2) Any department, agency, special
purpose district, or other instrumen-
tality of a State or States or local gov-
ernment; and

(3) The National Railroad Passenger
Corporation, and any commuter au-
thority (as defined in section 103(8) of
the Rail Passenger Service Act, 45
U.S.C. 502(8)).

Recipient means any State, political
subdivision of any State, or instrumen-
tality of any State or political subdivi-
sion, any public or private agency, in-
stitution, organization, or other enti-
ty, or any individual, in any State, to
whom Federal financial assistance is
extended, directly or through another
recipient, for any program, including
any successor, assignee, or transferee
thereof, but such term does not include
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