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(d) Complainant means the employee 
who filed an FLSA section 18C com-
plaint or on whose behalf a complaint 
was filed. 

(e)(1) Employee means any individual 
employed by an employer. In the case 
of an individual employed by a public 
agency, the term employee means any 
individual employed by the Govern-
ment of the United States: As a civil-
ian in the military departments (as de-
fined in 5 U.S.C. 102), in any executive 
agency (as defined in 5 U.S.C. 105), in 
any unit of the judicial branch of the 
Government which has positions in the 
competitive service, in a non-
appropriated fund instrumentality 
under the jurisdiction of the Armed 
Forces, in the Library of Congress, or 
in the Government Printing Office. The 
term employee also means any indi-
vidual employed by the United States 
Postal Service or the Postal Regu-
latory Commission; and any individual 
employed by a State, political subdivi-
sion of a State, or an interstate gov-
ernmental agency, other than an indi-
vidual who is not subject to the civil 
service laws of the State, political sub-
division, or agency which employs him; 
and who holds a public elective office 
of that State, political subdivision, or 
agency, is selected by the holder of 
such an office to be a member of his 
personal staff, is appointed by such an 
officeholder to serve on a policymaking 
level, is an immediate adviser to such 
an officeholder with respect to the con-
stitutional or legal powers of his office, 
or is an employee in the legislative 
branch or legislative body of that 
State, political subdivision, or agency 
and is not employed by the legislative 
library of such State, political subdivi-
sion, or agency. 

(2) The term employee does not in-
clude: 

(i) Any individual who volunteers to 
perform services for a public agency 
which is a State, a political subdivision 
of a State, or an interstate govern-
mental agency, if the individual re-
ceives no compensation or is paid ex-
penses, reasonable benefits, or a nomi-
nal fee to perform the services for 
which the individual volunteered—and 
such services are not the same type of 
services which the individual is em-

ployed to perform for such public agen-
cy; 

(ii) Any employee of a public agency 
which is a State, political subdivision 
of a State, or an interstate govern-
mental agency that volunteers to per-
form services for any other State, po-
litical subdivision, or interstate gov-
ernmental agency, including a State, 
political subdivision or agency with 
which the employing State, political 
subdivision, or agency has a mutual aid 
agreement; or 

(iii) Any individual who volunteers 
their services solely for humanitarian 
purposes to private non-profit food 
banks and who receive groceries from 
the food banks. 

(3) The term employee includes 
former employees and applicants for 
employment. 

(f) Employer includes any person act-
ing directly or indirectly in the inter-
est of an employer in relation to an 
employee and includes a public agency, 
but does not include any labor organi-
zation (other than when acting as an 
employer) or anyone acting in the ca-
pacity of officer or agent of such labor 
organization. 

(g) OSHA means the Occupational 
Safety and Health Administration of 
the United States Department of 
Labor. 

(h) Person means an individual, part-
nership, association, corporation, busi-
ness trust, legal representative, or any 
organized group of persons. 

(i) Respondent means the employer 
named in the complaint who is alleged 
to have violated the Act. 

(j) Secretary means the Secretary of 
Labor or person to whom authority 
under the Affordable Care Act has been 
delegated. 

(k) Any future statutory amend-
ments that affect the definition of a 
term or terms listed in this section will 
apply in lieu of the definition stated 
herein. 

§ 1984.102 Obligations and prohibited 
acts. 

(a) No employer may discharge or 
otherwise retaliate against, including, 
but not limited to, intimidating, 
threatening, restraining, coercing, 
blacklisting or disciplining, any em-
ployee with respect to the employee’s 

VerDate Sep<11>2014 08:02 Oct 17, 2014 Jkt 232122 PO 00000 Frm 00290 Fmt 8010 Sfmt 8010 Y:\SGML\232122.XXX 232122w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



281 

Occupational Safety and Health Admin., Labor § 1984.104 

compensation, terms, conditions, or 
privileges of employment because the 
employee (or an individual acting at 
the request of the employee), has en-
gaged in any of the activities specified 
in paragraphs (b)(1) through (5) of this 
section. 

(b) An employee is protected against 
retaliation because the employee (or 
an individual acting at the request of 
the employee) has: 

(1) Received a credit under section 
36B of the Internal Revenue Code of 
1986, 26 U.S.C. 36B, or a subsidy under 
section 1402 of the Affordable Care Act, 
42 U.S.C. 18071; 

(2) Provided, caused to be provided, 
or is about to provide or cause to be 
provided to the employer, the Federal 
Government, or the attorney general of 
a State information relating to any 
violation of, or any act or omission the 
employee reasonably believes to be a 
violation of, any provision of title I of 
the Affordable Care Act (or an amend-
ment made by title I of the Affordable 
Care Act); 

(3) Testified or is about to testify in 
a proceeding concerning such viola-
tion; 

(4) Assisted or participated, or is 
about to assist or participate, in such a 
proceeding; or 

(5) Objected to, or refused to partici-
pate in, any activity, policy, practice, 
or assigned task that the employee (or 
other such person) reasonably believed 
to be in violation of any provision of 
title I of the Affordable Care Act (or 
amendment), or any order, rule, regula-
tion, standard, or ban under title I of 
the Affordable Care Act (or amend-
ment). 

§ 1984.103 Filing of retaliation com-
plaint. 

(a) Who may file. An employee who 
believes that he or she has been retali-
ated against in violation of section 18C 
of the FLSA may file, or have filed by 
any person on the employee’s behalf, a 
complaint alleging such retaliation. 

(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If the complainant is 
unable to file the complaint in English, 

OSHA will accept the complaint in any 
language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the em-
ployee resides or was employed, but 
may be filed with any OSHA officer or 
employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov. 

(d) Time for filing. Within 180 days 
after an alleged violation of section 18C 
of the FLSA occurs, any employee who 
believes that he or she has been retali-
ated against in violation of that sec-
tion may file, or have filed by any per-
son on the employee’s behalf, a com-
plaint alleging such retaliation. The 
date of the postmark, facsimile trans-
mittal, electronic communication 
transmittal, telephone call, hand-deliv-
ery, delivery to a third-party commer-
cial carrier, or in-person filing at an 
OSHA office will be considered the date 
of filing. The time for filing a com-
plaint may be tolled for reasons war-
ranted by applicable case law. 

§ 1984.104 Investigation. 
(a) Upon receipt of a complaint in the 

investigating office, the Assistant Sec-
retary will notify the respondent of the 
filing of the complaint, of the allega-
tions contained in the complaint, and 
of the substance of the evidence sup-
porting the complaint. Such materials 
will be redacted, if necessary, in ac-
cordance with the Privacy Act of 1974, 
5 U.S.C. 552a, and other applicable con-
fidentiality laws. The Assistant Sec-
retary will also notify the respondent 
of its rights under paragraphs (b) and 
(f) of this section and paragraph (e) of 
§ 1984.110. The Assistant Secretary will 
provide an unredacted copy of these 
same materials to the complainant (or 
complainant’s legal counsel if com-
plainant is represented by counsel) and 
to the appropriate office of the Federal 
agency charged with the administra-
tion of the general provisions of the Af-
fordable Care Act under which the 
complaint is filed: Either the Internal 
Revenue Service of the United States 
Department of the Treasury (IRS), the 
United States Department of Health 
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