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Subpart F—Posthearing
Procedures

§2200.90 Decisions of Judges.

(a) Contents. The Judge shall prepare
a decision that constitutes his final
disposition of the proceedings. The de-
cision shall be in writing and shall in-
clude findings of fact, conclusions of
law, and the reasons or bases for them,
on all the material issues of fact, law
or discretion presented on the record.
The decision shall include an order af-
firming, modifying or vacating each
contested citation item and each pro-
posed penalty, or directing other ap-
propriate relief. A decision finally dis-
posing of a petition for modification of
the abatement period shall contain an
order affirming or modifying the abate-
ment period.

(b) The Judge’s report—(1) Mailing to
parties. The Judge shall mail or other-
wise transmit a copy of his decision to
each party.

(2) Docketing of Judge’s report by Exec-
utive Secretary. On the eleventh day
after the transmittal of his decision to
the parties, the Judge shall file his re-
port with the Executive Secretary for
docketing. The report shall consist of
the record, including the Judge’s deci-
sion, any petitions for discretionary re-
view and statements in opposition to
such petitions. Promptly upon receipt
of the Judge’s report, the Executive
Secretary shall docket the report and
notify all parties of the docketing date.
The date of docketing of the Judge’s
report is the date that the Judge’s re-
port is made for purposes of section
12(j) of the Act, 29 U.S.C. 661(j).

(3) Correction of errors; Relief from de-
fault. Until the Judge’s report has been
directed for review or, in the absence of
a direction for review, until the deci-
sion has become a final order, the
Judge may correct clerical errors and
errors arising through oversight or in-
advertence in decisions, orders or other
parts of the record. If a Judge’s report
has been directed for review the deci-
sion may be corrected during the pend-
ency of review with leave of the Com-
mission. Until the Judge’s report has
been docketed by the Executive Sec-
retary, the Judge may relieve a party
of default or grant reinstatement under
§§2200.101(b), 2200.52(f) or 2200.64(b).
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(c) Filing documents after the docketing
date. Except for papers filed under
paragraph (b)(3) of this section, which
shall be filed with the Judge, on or
after the date of the docketing of the
Judge’s report all documents shall be
filed with the Executive Secretary.

(d) Judge’s decision final unless review
directed. If no Commissioner directs re-
view of a report on or before the thir-
tieth day following the date of dock-
eting of the Judge’s report, the deci-
sion of the Judge shall become a final
order of the Commission.

[61 FR 32015, Sept. 8, 1986; 52 FR 13832, Apr.
27, 1987, as amended at 62 FR 35963, July 3,
1997; 70 FR 22790, May 3, 2005]

§2200.91 Discretionary review; peti-
tions for discretionary review;
statements in opposition to peti-
tions.

(a) Review discretionary. Review by
the Commission is not a right. A Com-
missioner may, as a matter of discre-
tion, direct review on his own motion
or on the petition of a party.

(b) Petitions for discretionary review. A
party adversely affected or aggrieved
by the decision of the Judge may seek
review by the Commission by filing a
petition for discretionary review. Dis-
cretionary review by the Commission
may be sought by filing with the Judge
a petition for discretionary review
within the 10-day period provided by
§2200.90(b)(2). Review by the Commis-
sion may also be sought by filing di-
rectly with the Executive Secretary a
petition for discretionary review. A pe-
tition filed directly with the Executive
Secretary shall be filed within 20 days
after the date of docketing of the
Judge’s report. The earlier a petition is
filed, the more consideration it can be
given. A petition for discretionary re-
view may be conditional, and may
state that review is sought only if a
Commissioner were to direct review on
the petition of an opposing party.

(c) Cross-petitions for discretionary re-
view. Where a petition for discretionary
review has been filed by one party, any
other party adversely affected or ag-
grieved by the decision of the Judge
may seek review by the Commission by
filing a cross-petition for discretionary
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review. The cross-petition may be con-
ditional. See paragraph (b) of this sec-
tion. A cross-petition shall be filed
with the Judge during the 10 days pro-
vided by §2200.90(b) or directly with the
Executive Secretary within 27 days
after the date of docketing of the
Judge’s report. The earlier a cross-peti-
tion is filed, the more consideration it
can be given.

(d) Contents of the petition. No par-
ticular form is required for a petition
for discretionary review. A petition
should state why review should be di-
rected, including: Whether the Judge’s
decision raises an important question
of law, policy or discretion; whether re-
view by the Commission will resolve a
question about which the Commission’s
Judges have rendered differing opin-
ions; whether the Judge’s decision is
contrary to law or Commission prece-
dent; whether a finding of material fact
is not supported by a preponderance of
the evidence; whether a prejudicial
error of procedure or an abuse of dis-
cretion was committed. A petition
should concisely state the portions of
the decision for which review is sought
and should refer to the citations and
citation items (for example, citation 3,
item 4a) for which review is sought. A
petition shall not incorporate by ref-
erence a brief or legal memorandum.
Brevity and the inclusion of precise
references to the record and legal au-
thorities will facilitate prompt review
of the petition.

(e) When filing effective. A petition for
discretionary review is filed when re-
ceived. If a petition has been filed with
the Judge, another petition need not be
filed with the Commission.

(f) Failure to file. The failure of a
party adversely affected or aggrieved
by the Judge’s decision to file a peti-
tion for discretionary review may fore-
close court review of the objections to
the Judge’s decision. See Keystone Roof-
ing Co. v. Dunlop, 539 F.2d 960 (3d Cir.
1976).

(g) Statements in opposition to petition.
Statements in opposition to petitions
for discretionary review may be filed in
the manner specified in this section for
the filing of petitions for discretionary
review. Statements in opposition shall
concisely state why the Judge’s deci-
sion should not be reviewed with re-

§2200.93

spect to each portion of the petition to
which it is addressed.

[61 FR 32015, Sept. 8, 1986; 52 FR 13832, Apr.
27, 1987, as amended at 55 FR 22783, June 4,
1990; 62 FR 35963, July 3, 1997; 73 FR 56492,
Sept. 29, 2008; 74 FR 63987, Dec. 7, 2009]

§2200.92 Review by the Commission.

(a) Jurisdiction of the Commission;
issues on review. Unless the Commission
orders otherwise, a direction for review
establishes jurisdiction in the Commis-
sion to review the entire case. The
issues to be decided on review are with-
in the discretion of the Commission
but ordinarily will be those stated in
the direction for review, those raised in
the petitions for discretionary review,
or those stated in any later order.

(b) Review on a Commissioner’s motion;
issues on review. At any time within 30
days after the docketing date of the
Judge’s report, a Commissioner may,
on his own motion, direct that a
Judge’s decision be reviewed. In the ab-
sence of a petition for discretionary re-
view, a Commissioner will normally
not direct review unless the case raises
novel questions of law or policy or
questions involving conflict in Admin-
istrative Law Judges’ decisions. When
a Commissioner directs review on his
own motion, the issues ordinarily will
be those specified in the direction for
review or any later order.

(c) Issues not raised before Judge. The
Commission will ordinarily not review
issues that the Judge did not have the
opportunity to pass upon. In exercising
discretion to review issues that the
Judge did not have the opportunity to
pass upon, the Commission may con-
sider such factors as whether there was
good cause for not raising the issue be-
fore the Judge, the degree to which the
issue is factual, the degree to which
proceedings will be disrupted or de-
layed by raising the issue on review,
whether the ability of an adverse party
to press a claim or defense would be
impaired, and whether considering the
new issue would avoid injustice or en-
sure that judgment will be rendered in
accordance with the law and facts.

§2200.93 Briefs
sion.

(a) Requests for briefs. The Commis-
sion ordinarily will request the parties

before the Commis-
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