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(iii) The construction work is to be 
performed in accordance with plans de-
signed by a professional engineer; 

(iv) The construction work is to be 
started and completed as soon as pos-
sible and in no event is to be started 
later than June 3, 1978 and completed 
later than November 4, 1978; and 

(v) The Director approves of any 
schedules which contain an estimated 
date of completion beyond October 3, 
1978. 

(4) The Director shall be deemed to 
have approved such schedules referred 
to in paragraph (d)(3)(v) of this section, 
unless written disapproval is received 
by the operator on or before June 3, 
1978. 

(e) Satisfying Permanent Program Per-
formance Standards in lieu of Initial Pro-
gram Performance Standards. Where 
there is a counterpart Permanent Pro-
gram performance standard in sub-
chapter K of this chapter that cor-
responds to an Initial Program per-
formance standard in subchapter B of 
this chapter, meeting either perform-
ance standard will satisfy the require-
ments of subchapter B of this chapter. 

[42 FR 62677, Dec. 13, 1977; 43 FR 2721, Jan. 19, 
1978, as amended at 43 FR 5001, Feb. 7, 1978; 
43 FR 8091, Feb. 27, 1978; 49 FR 38477, Sept. 28, 
1984; 56 FR 6227, Feb. 14, 1991; 59 FR 43419, 
Aug. 23, 1994] 

§ 710.12 Special exemption for small 
operators. 

(a) As used in this section— 
(1) Permittee means a person holding a 

permit under State law and to whom 
the permit was originally issued. 

(2) Renewed permit means any exten-
sion of the original area of duration of 
a permit. 

(b) If a person is an eligible permittee 
under paragraph (c) of this section and 
intends to conduct surface coal mining 
operations on or after May 3, 1978, that 
permittee may receive from the Direc-
tor a limited exemption from the per-
formance standards of this chapter. 
The exemption shall not— 

(1) Include the Special Performance 
Standard of § 716.2(a)(1) of this chapter 
regarding the handling of spoil; 

(2) Apply to surface coal mining oper-
ations to be conducted under a permit 
or renewed permit issued on or after 
August 3, 1977; 

(3) Include any general or special per-
formance standard with which a per-
mittee is required to comply by a 
State; 

(4) Relieve the permittee of the gen-
eral obligations imposed by § 710.11(a) 
of this part regarding conditions or 
practices creating imminent danger or 
causing significant, imminent environ-
mental harm; or 

(5) Relieve the permittee of any obli-
gations under State law, regulation or 
permit. 

(c) A permittee is eligible for an ex-
emption under this section— 

(1) If the actual and attributed pro-
duction of that permittee is estimated 
by the Director not to exceed 100,000 
tons of coal during the year ending on 
December 31, 1978; and 

(2) If that permittee— 
(i) Was in existence on July 31, 1976, 

and during the year ending on July 31, 
1977, the actual and attributed produc-
tion of that permittee was 100,000 tons 
of coal or less from all surface and un-
derground coal mining operations; or 

(ii) Came into existence after July 31, 
1976, and prior to May 2, 1977, and the 
actual and attributed production from 
all surface and underground coal min-
ing operations of that permittee in the 
average calendar month was an 
amount of coal which when multiplied 
by 12 yields a product of 100,000 tons or 
less. 

(iii) And, in the case of a business or-
ganization, has not undergone a sub-
stantial change in ownership since May 
2, 1977, other than a substantial change 
due to the death of an owner. 

(d) Application for an exemption 
under this section shall be submitted 
to the Director of the Office by March 
1, 1978 with a copy to the State regu-
latory authority. 

(e) The request for exemption shall 
be in the form of an affidavit under 
oath and shall include— 

(1) The name and address of the per-
mittee and of persons who control the 
permittee by reason of stock ownership 
or otherwise. 

(2) The name, location, Mining En-
forcement and Safety Administration 
identification numbers, and permit 
numbers of the surface coal mining op-
erations for which exemption is sought, 
including a statement of the dates each 
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permit was issued or renewed and will 
expire. 

(3) The date and method by which the 
permittee was created if the permittee 
is not an individual. 

(4) A listing of all surface and under-
ground coal mining operations show-
ing— 

(i) Actual production for the year 
ending July 31, 1977, attributed to the 
permittee and the inclusive dates of 
operation. 

(ii) Estimated production for the 
year ending December 31, 1978, attrib-
uted to the permittee and the antici-
pated dates of operation. 

(5) A copy of coal severance tax re-
turns for coal produced during the year 
ending on July 31, 1977. 

(6) A copy of a notice the permittee 
has published in a local newspaper of 
general circulation in the area of each 
mine for which an exemption is sought 
once a week for two weeks stating— 

(i) That an application for a small op-
erator exemption will be filed, which if 
granted would exempt the operator 
from certain environmental protection 
performance standards in the Act; 

(ii) The name and address of the per-
mittee; 

(iii) The location of the surface coal 
mining operations to which the exemp-
tion will apply; and 

(iv) That public comments may be 
submitted to the Director, Office of 
Surface Mining Reclamation and En-
forcement. 

(f) Production from the following op-
erations shall be attributed to the per-
mittee— 

(1) All coal produced by operations 
beneficially owned entirely by the per-
mittee, or controlled by reasons of 
ownership, direction of the manage-
ment, or in any other manner by the 
permittee. 

(2) The pro rata share, based upon 
percentage of beneficial ownership, of 
coal produced by operations in which 
the permittee owns more than a 5-per-
cent interest. 

(3) All coal produced by persons who 
own more than 5 percent of the per-
mittee or who directly or indirectly 
control the permittee by reason of 
stock ownership, direction of the man-
agement or in any other manner. 

(4) The pro rata share of coal pro-
duced by operations owned or con-
trolled by the person who owns or con-
trols the permittee. 

(g) The Director shall grant the re-
quest for an exemption if, upon the 
basis of the request and any State reg-
ulatory authority or public comments, 
or any other information, he finds 
that— 

(1) The permittee has satisfied his 
burden of proof by demonstrating eligi-
bility for the exemption; and 

(2) The exemption will not be incon-
sistent with State law, regulation or 
permit terms. 

(h) Any person aggrieved by the deci-
sion of the Director under this section 
may appeal within 20 days from receipt 
of that decision to The Office of Hear-
ing and Appeals under 43 CFR part 4. 
The Office of Hearings and Appeals and 
the Secretary shall have the authority 
to stay the exemption pending the out-
come of the appeal. 

(i) The exemption shall be effective 
on the date approved. It shall remain 
in effect until expiration or renewal of 
the State permit to which it applies, 
December 31, 1978, or until revoked, 
whichever is earlier. 

(j) The Director shall revoke the ex-
emption upon finding that the exemp-
tion was erroneously issued or that the 
exempted operation has or will produce 
more than 100,000 tons of coal per year. 

[42 FR 62677, Dec. 13, 1977; 43 FR 2721, Jan. 19, 
1978, as amended at 43 FR 5001, Feb. 7, 1978] 

PART 715—GENERAL 
PERFORMANCE STANDARDS 

Sec. 
715.10 Information collection. 
715.11 General obligations. 
715.12 Signs and markers. 
715.13 Postmining use of land. 
715.14 Backfilling and grading. 
715.15 Disposal of excess spoil. 
715.16 Topsoil handling. 
715.17 Protection of the hydrologic system. 
715.18 Dams constructed of or impounding 

waste material. 
715.19 Use of explosives. 
715.20 Revegetation. 
715.200 Interpretative rules related to gen-

eral performance standards. 

AUTHORITY: Pub. L. 95–87 (30 U.S.C. 1201 et 
seq.). 
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