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be accomplished in phases, the esti-
mated cost of each phase. The max-
imum obligations of the parties to 
share the cost of the project shall be 
stated in terms of the total estimated 
cost of the project and, if project is to 
be accomplished in phases, in terms of 
the estimated cost of each phase. Other 
responsibilities of the parties shall also 
be described in the agreement, as may 
be agreed upon and as may be in con-
formity with these regulations, to 
meet the needs and requirements of a 
particular project. 

(b) The Government’s obligation to 
contribute funds may be less than but 
shall not exceed 75 percent of the total 
estimated cost of the project. The obli-
gation of the State (and, if appropriate, 
the local authorities) to contribute 
funds may be more but shall not be less 
than 25 percent of the total estimated 
cost of the project. 

(c) None of the funds contributed by 
the Government or by the State shall 
be used for operating or maintaining 
the project or for the purchase of culm, 
rock, spoil, or other filling or flushing 
material. 

(d) The Director may, without ap-
proval by the Secretary execute 
amendments to a cooperative agree-
ment which will cover (1) acceptance of 
a bid on a proposed project contract 
that does not exceed by more than 20 
percent the estimated cost, initially 
established in the cooperative agree-
ment, of the work covered by the pro-
posed project contract, and (2) the esti-
mated costs of additional work under a 
project contract, if the estimated cost, 
initially established in the cooperative 
agreement, of the work covered by the 
project contract will not be increased 
by more than 20 percent. 

§ 881.6 Project contract. 

(a) Upon approval of the project by 
the Secretary, execution of the cooper-
ative agreement, and receipt of an ac-
ceptable bid, the State shall carry out 
and execute the project through a 
project contract, or, if the work is to 
be done in phases, a series of project 
contracts, entered into by the State 
and its contractors or suppliers for the 
construction, installation, services or 
work to be performed. 

(b) Project contracts shall be entered 
into only with the lowest responsible 
bidder pursuant to suitable procedures 
for advertising and competitive bid-
ding. The Government’s obligation to 
contribute to the cost of a project, or a 
phase of a project, is limited to the es-
timated costs established in the coop-
erative agreement. If the bids on work 
to be done under a proposed project 
contract exceed the estimated cost of 
the work established in the cooperative 
agreement, the State should not enter 
into the project contract unless the co-
operative agreement has been amended 
to provide for an increase in contribu-
tions sufficient to meet the increase in 
costs, or unless the State wishes to as-
sume the excess cost of the project. 

(c) OSM shall be advised of the time 
and place of the opening of bids on a 
proposed project contract and may 
have a representative present. 

(d) If the State amends a project con-
tract, or issues a change order there-
under, and the amendment or change 
order results in an expenditure under 
the project contract in excess of the es-
timated cost of the work established in 
the cooperative agreement, the Gov-
ernment shall be under no obligation 
to contribute to such excess costs un-
less the cooperative agreement has 
been amended to provide for an in-
crease in contributions by the parties 
sufficient to meet such excess costs. 

(e) The State shall furnish the Direc-
tor, in duplicate, a certified true exe-
cuted copy of each project contract 
with related plans, specifications, and 
drawings annexed thereto, promptly 
upon its execution. 

(f) The State shall include in each 
project contract provisions to the ef-
fect that— 

(1) Regardless of any agreement be-
tween the State and the Government 
respecting contributions by the Gov-
ernment to the cost of the contract 
under the provisions of section 205(a)(1) 
of the Appalachian Regional Develop-
ment Act of 1965 (Pub. L. 89–4, 79 Stat. 
5), the Government shall not be consid-
ered to be a party to the contract or in 
any manner liable thereunder. Neither 
the Government nor any of its officers, 
agents, or employees shall be respon-
sible for any loss, expense, damages to 
property, or injuries to persons, which 
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may arise from or be incident to the 
use and occupation of any property af-
fected by the operations contemplated 
under the project, or for damages to 
the property of the contractor, or for 
injuries to the person of the con-
tractor, or for damages to the prop-
erty, or injuries to the contractor’s of-
ficers, agents, servants, or employees, 
or others who may be on said premises 
at their invitation or the invitation of 
any of them, and the State and the 
project contractor shall hold the Gov-
ernment and any of its officers, agents, 
or employees, harmless from all such 
claims. 

(2) The Secretary of the Interior or 
the Director of OSM or their author-
ized representative may enter upon and 
inspect the project at any reasonable 
time and may confer with the con-
tractor and the State regarding the 
conduct of project operations. 

(3) All laborers and mechanics em-
ployed by the contractor or sub-
contractors on the project shall be paid 
wages at rates not less than those pre-
vailing on similar construction in the 
locality as determined by the Sec-
retary of Labor in accordance with the 
Davis-Bacon Act, as amended (40 U.S.C. 
276a–276a–5). The Secretary of Labor 
shall have with respect to such labor 
standards, the authority and functions 
set forth in Reorganization Plan Num-
ber 14 of 1950 (15 FR 3176, 64 Stat. 1267, 
5 U.S.C. 133–133z–15), and section 2 of 
the Act of June 13, 1934, as amended (48 
Stat. 948, as amended; 40 U.S.C. 276(c)). 

(4) To assure the use of local labor to 
the maximum extent practicable in the 
implementation of a project: 

(i) Every contractor or subcontractor 
undertaking to do work on the project 
which is or reasonably may be done as 
onsite work, in carrying out such con-
tract work shall give preference to 
qualified persons who regularly reside 
in the labor area as designated by the 
U.S. Department of Labor wherein such 
project is situated, or the subregion, or 
the Appalachian counties of the State 
wherein such project is situated, ex-
cept: 

(A) To the extent that qualified per-
sons regularly residing in the area are 
not available; 

(B) For the reasonable needs of any 
such contractor or subcontractor, to 

employ supervisory or specially experi-
enced individuals necessary to assure 
an efficient execution of the contract; 

(C) For the obligation of any such 
contractor or subcontractor to offer 
employment to present or former em-
ployees as the result of a lawful collec-
tive bargaining contract, provided that 
in no event shall the number of non-
resident persons employed under para-
graph (f)(4)(i)(C) exceed 20 percent of 
the total number of employees em-
ployed by such contractor and his sub-
contractors on such project. 

(ii) Every such contractor and sub-
contractor shall furnish the appro-
priate U.S. Employment Service offices 
with a list of all positions for which la-
borers, mechanics, and other employ-
ees may be required. 

(iii) Every such contractor and sub-
contractor shall furnish periodic re-
ports to the contracting agency on the 
extent to which local labor has been 
used in carrying out the contract work. 

§ 881.7 Administration of contribu-
tions. 

(a) The Government’s contribution to 
a State will be made only pursuant to 
a cooperative agreement and only upon 
the basis of payments made, or that 
are then due and payable, by the State 
under a project contract between the 
State and its contractor for the con-
struction, installation, services or 
work performed on individual projects 
and shall not exceed 75 percent of such 
amounts. 

(b) The State shall submit to the Di-
rector, not more often than once a 
month and for each cooperative agree-
ment, a separate voucher which de-
scribes each payment made or that is 
due and payable by the State under a 
project contract. The amounts claimed 
under each voucher shall be certified 
by the State as proper charges under 
the project contract, and the State 
shall also certify that the amounts 
have either been paid or are due and 
payable thereunder. Insofar as the Gov-
ernment’s contribution payments re-
lated to amounts due and payable rath-
er than amounts already paid, the 
State shall disburse such funds to-
gether with the funds contributed by 
the State, promptly upon receipt from 
the Government. 
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