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§938.1

§938.1 Scope.

This part contains all rules applica-
ble only within Pennsylvania that have
been adopted under the Surface Mining
Control and Reclamation Act of 1977.

[47 FR 33079, July 30, 1982]

§938.10 State regulatory program ap-
proval.

The Pennsylvania state program as
submitted on February 29, 1980, as
amended on June 9, 1980, as resub-
mitted on January 25, 1982, and amend-
ed on April 9, 1982, and May b5, 1982, is
conditionally approved, effective on
July 31, 1982. Beginning on that date,
the Department of Environmental Re-
sources shall be deemed the regulatory
authority in Pennsylvania for all sur-
face coal mining and reclamation oper-
ations and for all exploration oper-
ations on non-Federal and non-Indian
lands. Only surface coal mining and
reclamation operations on non-Federal
and non-Indian lands shall be subject
to the provisions of the Pennsylvania
permanent regulatory program. Copies
of the approved program, together with
copies of the letter of the Department
of Environmental Resources agreeing
to the conditions in 30 CFR 938.11 are
available at the following locations:

(a) Pennsylvania Department of En-
vironmental Resources, Market Street
State Office Building, 400 Market
Street, P.O. Box 2063, Harrisburg,
Pennsylvania 17101-2063; Telephone:
(717) 787-4686.

(b) Office of Surface Mining Reclama-
tion and Enforcement, Third Floor,
suite 3C, Harrisburg Transportation
Center, 4th and Market Streets, Harris-
burg, Pennsylvania 17101; Telephone:
(717) 782-4036.

[59 FR 17930, Apr. 15, 1994]

§938.11 Conditions of State regulatory
program approval.

The approval of the Pennsylvania
state program is subject to the Com-
monwealth revising its program to cor-
rect the deficiences listed in this sec-
tion. The program revisions may be
made, as appropriate, to the statutes,
the regulations, the program narrative,
or the Attorney General’s opinion. This
section indicates, for the general guid-
ance of the Commonwealth, the compo-

30 CFR Ch. VII (7-1-14 Edition)

nent of the program to which the Sec-
retary recommends the change be
made.

(a)-(i) [Reserved]

[47 FR 33079, July 30, 1982, as amended at 48
FR 13417, Mar. 31, 1983; 48 FR 45391, Oct. 5,
1983; 49 FR 20492, May 15, 1984; 49 FR 27319,
July 3, 1984; 51 FR 18321, May 19, 1986; 66 FR
57665, Nov. 16, 2001]

§938.12 State statutory, regulatory,
and proposed program amendment
provisions not approved.

(a) We are not approving the fol-
lowing provisions or portions of provi-
sions of the proposed program amend-
ment that Pennsylvania submitted on
July 29, 1998:

(1) Section 5.1(b) (52 P.S. 1406.5a(b)) of
BMSLCA is not approved to the extent
noted in 30 CFR 938.13(a)(1).

(2)-(4) [Reserved]

(5) Section 5.2(g) (562 P.S. 1406.5b(g)) of
BMSLCA is not approved to the extent
noted in 30 CFR 938.13(a)(2).

(6) Section 5.2(h) (52 P.S. 1406.5b(h)) of
BMSLCA is not approved to the extent
noted in 30 CFR 938.13(a)(3).

(7)-(10) [Reserved]

(11) Section 5.4(a)@3) (b2 P.S.
1406.5d(a)(3)) of BMSLCA is not ap-
proved to the extent noted in 30 CFR
938.13(a)(4).

(12) Section 5.4(c) (52 P.S. 1406.5d(c))
of BMSLCA is not approved to the ex-
tent noted in 30 CFR 938.13(a)(b).

(13) Section 5.5(b) (62 P.S. 1406.5e(b))
of BMSLCA is not approved to the ex-
tent noted in 30 CFR 938.13(a)(6).

(b) We are not approving the fol-
lowing portions of provisions of the
proposed program amendment that
Pennsylvania submitted on November
22, 1999:

(1) Sections 25 Pa. Code 86.124(f) and
25 Pa. Code 86.125(j) are not approved to
the extent that these sections would
allow Pennsylvania more time to com-
plete a final written decision on a lands
unsuitable for surface mining activi-
ties petition than is allowed by the
provisions of the Federal regulations at
30 CFR 764.19(b).

(c) We are not approving the fol-
lowing portions of provisions of the
proposed program amendment that
Pennsylvania submitted on December
18, 1998:
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(1) 4.2(f)(4) of PASMCRA. We are not
approving Subsection (4) to the extent
that it would allow Phase 3 bond re-
lease.

(2) 4.12(b) of PASMCRA. We are not
approving Subsection (b) to the extent
that it creates an alternative bonding
system.

(3) 25 Pa. Code 86.281(e). The last sen-
tence which states, ‘“‘If the actual cost
of reclamation by the Department ex-
ceeds the amount reserved, additional
funds from the Remining Financial As-
surance Fund will be used to complete
reclamation’ is not approved.

(4) 25 Pa. Code 87.1 and 88.1, Defini-
tion of ‘‘de minimis cost increase.”” The
definition is not approved as it applies
to coal mining activities.

(5) 25 Pa. Code 87.119 and 88.107. With
regard to coal mining activities, we are
not approving Subsection (a) to the ex-
tent that it would allow the replaced
water supply to be of a lesser quantity
and quality than the premining water
supply or does not provide for tem-
porary replacement of water supplies.
We are not approving Subsection
(a)(1)(v) to the extent it would pass on
operating and maintenance costs of a
replacement water supply in excess of
the operating and maintenance costs of
the premining water supply to the
landowner or water supply user. We are
not approving Section (a)(2) to the ex-
tent that an operator is not required to
provide for all increased operating and
maintenance costs of a restored or re-
placed water supply. Finally, we are
not approving Subsection (a)(3) to the
extent it would allow a waiver from the
requirements for replacing a water sup-
ply outside the requirements of 30 CFR
701.5 regarding the definition of the
term, ‘‘replacement of water supply.”

(6) 25 Pa. Code 87.119(g) and 88.107(g).
These sections are not approved.

(7) 25 Pa. Code 87.119(i) and 88.107(i).
We are not approving Subsection (i) to
the extent that it would allow Phase 3
bond release.

(d) We are not approving the word
“‘augmented’ in the last sentence of
subsection 86.151(d) that we found to be
less effective on April 8, 1993 (68 FR
18154).

(e) We are not approving the fol-
lowing amendments that Pennsylvania
submitted on May 23, 2006:

§938.13

(1) At 256 Pa. Code 86.17(e), the sen-
tence ‘“This fee shall not be required
after (effective date of this rule-
making).”

(2) At 256 Pa. Code 86.283(c), the pro-
posed deletion of the entire subsection.

[66 FR 67063, Dec. 27, 2001, as amended at 68
FR 40154, July 7, 2003; 69 FR 71551, 71559, Dec.
9, 2004; 70 FR 25491, May 13, 2005; 71 FR 54595,
Sept. 18, 2006; 73 FR 38920, July 8, 2008]

§938.13 State statutory and regulatory
provisions set aside.

(a) The following provisions of Penn-
sylvania’s Bituminous Mine Subsid-
ence and Land Conservation Act
(BMSLCA) are inconsistent with the
Surface Mining Control and Reclama-
tion Act of 1977 (SMCRA) and are su-
perseded to the extent noted effective
December 9, 2004.

(1) Section 5.1(b) (52 P.S. 1406.5a(b)) of
BMSLCA is superseded to the extent
that it would limit an operator’s liabil-
ity to restore or replace a water supply
covered under section 720 of SMCRA.

(2) Section 5.2(g) (52 P.S. 1406.5b(g)) of
BMSLCA is superseded to the extent
that it would limit an operator’s liabil-
ity to restore or replace a water supply
covered under section 720 of SMCRA.

(3) Section 5.2(h) (52 P.S. 1406.5b(h)) of
BMSLCA is superseded to the extent it
would preclude Pennsylvania from re-
quiring the restoration or replacement
of a water supply covered under section
720 of SMCRA.

(4) The portion of section 5.4(a)(3) (52
P.S. 1406.5d(a)(3)) of BMSLCA that
states, ‘‘in place on the effective date
of this section or on the date of first
publication of the application for a
Mine Activity Permit or a five-year re-
newal thereof for the operations in
question and within the boundary of
the entire mine as depicted in said ap-
plication,” is superseded to the extent
it would limit an operator’s liability
for restoration of, or compensation for,
subsidence damages to structures pro-
tected under section 720 of SMCRA
that were in existence at the time of
mining.

(b) Section 5.4(c) (52 P.S. 1406.5d(c)) of
BMSLCA is superseded to the extent it
limits an operator’s liability for repair
of, or compensation for, subsidence
damage to a structure covered under
section 720 of SMCRA.
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