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that may arise from contracts and fi-
nancial agency agreements between 
private sector entities and the Treas-
ury for services under the TARP, other 
than administrative services identified 
by the TARP Chief Compliance Officer. 

§ 31.201 Definitions. 

As used in this part: 
Arrangement means a contract or fi-

nancial agency agreement between a 
private sector entity and the Treasury 
for services under the TARP, other 
than administrative services identified 
by the TARP Chief Compliance Officer. 

Dependent child means a son, daugh-
ter, stepson or stepdaughter who is ei-
ther (a) Unmarried, under age 21, and 
living in the individual’s house, or (b) 
considered a ‘‘dependent’’ of the indi-
vidual under the U.S. tax code. 

EESA means the Emergency Eco-
nomic Stabilization Act of 2008, as 
amended. 

Key individual means an individual 
providing services to a private sector 
entity who participates personally and 
substantially, through, for example, 
decision, approval, disapproval, rec-
ommendation, or the rendering of ad-
vice, in the negotiation or performance 
of, or monitoring for compliance under, 
the arrangement with the Treasury. 
For purposes of the definition of key 
individual, the words ‘‘personally and 
substantially’’ shall have the same 
meaning and interpretation as such 
words have in 5 CFR 2635.402(b)(4). 

Organizational conflict of interest 
means a situation in which the re-
tained entity has an interest or rela-
tionship that could cause a reasonable 
person with knowledge of the relevant 
facts to question the retained entity’s 
objectivity or judgment to perform 
under the arrangement, or its ability 
to represent the Treasury. Without 
limiting the scope of this definition, 
organizational conflicts of interest 
may include the following situations: 

(1) A prior or current arrangement 
between the Treasury and the retained 
entity that may give the retained enti-
ty an unfair competitive advantage in 
obtaining a new arrangement with 
Treasury. 

(2) The retained entity is, or rep-
resents, a party in litigation against 

the Treasury relating to activities 
under the EESA. 

(3) The retained entity provides serv-
ices for Treasury relating to the acqui-
sition, valuation, disposition, or man-
agement of troubled assets at the same 
time it provides those services for 
itself or others. 

(4) The retained entity gains, or 
stands to gain, an unfair competitive 
advantage in private business arrange-
ments or investments by using infor-
mation provided under an arrangement 
or obtained or developed pursuant to 
an arrangement with Treasury. 

(5) The retained entity is a potential 
candidate for relief under EESA, is cur-
rently participating in an EESA pro-
gram, or has a financial interest that 
could be affected by its performance of 
the arrangement. 

(6) The retained entity maintains a 
business or financial relationship with 
institutions that have received funds 
from Treasury pursuant to the EESA. 

Personal conflict of interest means a 
personal, business, or financial interest 
of an individual, his or her spouse or 
any dependent child that could ad-
versely affect the individual’s ability 
to perform under the arrangement, his 
or her objectivity or judgment in such 
performance, or his or her ability to 
represent the interests of the Treasury. 

Related entity means the parent com-
pany and subsidiaries of a retained en-
tity, any entity holding a controlling 
interest in the retained entity, and any 
entity in which the retained entity 
holds a controlling interest. 

Retained entity means the individual 
or entity seeking an arrangement with 
the Treasury or having such an ar-
rangement with the Treasury, but does 
not include special government em-
ployees. A ‘‘retained entity’’ includes 
the subcontractors and consultants it 
hires to perform services under the ar-
rangement. 

Special government employee means an 
officer or employee serving the Treas-
ury, serving with or without compensa-
tion, for a period not to exceed 130 days 
during any 365-day period on a full- 
time or intermittent basis. 

Treasury means the United States De-
partment of the Treasury. 

Treasury employee means an officer or 
employee of the Treasury, including a 

VerDate Sep<11>2014 13:06 Oct 10, 2014 Jkt 232126 PO 00000 Frm 00365 Fmt 8010 Sfmt 8010 Y:\SGML\232126.XXX 232126rm
aj

et
te

 o
n 

D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



356 

31 CFR Subtitle A (7–1–14 Edition) § 31.211 

special government employee, or an 
employee of any other government 
agency who is properly acting on be-
half of the Treasury. 

Troubled assets, for purposes of this 
rule, shall have the same meaning as 
set forth in 12 U.S.C. 5202(9). 

§ 31.211 Organizational conflicts of in-
terest. 

(a) Retained entity’s responsibility. A 
retained entity working under an ar-
rangement shall not permit an actual 
or potential organizational conflict of 
interest (including a situation in which 
the retained entity has an interest or 
relationship that could cause a reason-
able person with knowledge of the rel-
evant facts to question the retained en-
tity’s objectivity or judgment to per-
form under the arrangement or its abil-
ity to represent the Treasury), unless 
the conflict has been disclosed to 
Treasury under this Section and miti-
gated under a plan approved by Treas-
ury, or Treasury has waived the con-
flict. With respect to arrangements for 
the acquisition, valuation, manage-
ment, or disposition of troubled assets, 
the retained entity shall maintain a 
compliance program reasonably de-
signed to detect and prevent violations 
of federal securities laws and organiza-
tional conflicts of interest. 

(b) Information required about the re-
tained entity. As early as possible before 
entering an arrangement to perform 
services for Treasury under the EESA, 
a retained entity shall provide Treas-
ury with sufficient information to 
evaluate any organizational conflicts 
of interest. The information shall in-
clude the following: 

(1) The retained entity’s relationship 
to any related entities. 

(2) The categories of troubled assets 
owned or controlled by the retained en-
tity and its related entities, if the ar-
rangement relates to the acquisition, 
valuation, disposition, or management 
of troubled assets. 

(3) Information concerning all other 
business or financial interests of the 
retained entity, its proposed sub-
contractors, or its related entities, 
which could conflict with the retained 
entity’s obligations under the arrange-
ment with Treasury. 

(4) A description of all organizational 
conflicts of interest and potential con-
flicts of interest. 

(5) A written detailed plan to miti-
gate all organizational conflicts of in-
terest, along with supporting docu-
ments. 

(6) Any other information or docu-
mentation about the retained entity, 
its proposed subcontractors, or its re-
lated entities that Treasury may re-
quest. 

(c) Plans to mitigate organizational 
conflicts of interest. The steps necessary 
to mitigate a conflict may depend on a 
variety of factors, including the type of 
conflict, the scope of work under the 
arrangement, and the organizational 
structure of the retained entity. Some 
conflicts may be so substantial and 
pervasive that they cannot be miti-
gated. Retained entities should con-
sider the following measures when de-
signing a mitigation plan: 

(1) Adopting, implementing, and en-
forcing appropriate information bar-
riers to prevent unauthorized people 
from learning nonpublic information 
relating to the arrangement and iso-
late key individuals from learning how 
their performance under the arrange-
ment could affect the financial inter-
ests of the retained entity, its clients, 
and related entities. 

(2) Divesting assets that give rise to 
conflicts of interest. 

(3) Terminating or refraining from 
business relationships that give rise to 
conflicts of interest. 

(4) If consistent with the terms of the 
arrangement and permitted by Treas-
ury, refraining from performing spe-
cific types of work under the arrange-
ment. 

(5) Any other steps appropriate under 
the circumstances. 

(d) Certification required. When the re-
tained entity provides the information 
required by paragraph (b) of this sec-
tion, the retained entity shall certify 
that the information is complete and 
accurate in all material respects. 

(e) Determination required. Prior to 
entering into any arrangement, the 
Treasury must conclude that no orga-
nizational conflict of interest exists 
that has not been adequately miti-
gated, or if a conflict cannot be ade-
quately mitigated, that Treasury has 
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