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(3) In the case of any entity lacking 
officers, directors, or partners, any in-
dividual within the organization exer-
cising executive functions similar to 
those of an officer or director of a cor-
poration or a general partner of a part-
nership; and 

(4) In the case of an individual, such 
individual or his or her legal represent-
ative. 

(c) In each case described in para-
graphs (b)(1) through (b)(4) of this sec-
tion, such designee must possess actual 
authority to make the certification on 
behalf of the party to the transaction 
filing a notice or information. 

NOTE TO § 800.202: A sample certification 
may be found at the Committee’s section of 
the Department of the Treasury Web site at 
http://www.treas.gov/offices/international-af-
fairs/cfius/index.shtml. 

§ 800.203 Committee; Chairperson of 
the Committee; Staff Chairperson. 

The term Committee means the Com-
mittee on Foreign Investment in the 
United States. The Chairperson of the 
Committee is the Secretary of the Treas-
ury. The Staff Chairperson of the Com-
mittee is the Department of the Treas-
ury official so designated by the Sec-
retary of the Treasury or by the Sec-
retary’s designee. 

§ 800.204 Control. 

(a) The term control means the power, 
direct or indirect, whether or not exer-
cised, through the ownership of a ma-
jority or a dominant minority of the 
total outstanding voting interest in an 
entity, board representation, proxy 
voting, a special share, contractual ar-
rangements, formal or informal ar-
rangements to act in concert, or other 
means, to determine, direct, or decide 
important matters affecting an entity; 
in particular, but without limitation, 
to determine, direct, take, reach, or 
cause decisions regarding the following 
matters, or any other similarly impor-
tant matters affecting an entity: 

(1) The sale, lease, mortgage, pledge, 
or other transfer of any of the tangible 
or intangible principal assets of the en-
tity, whether or not in the ordinary 
course of business; 

(2) The reorganization, merger, or 
dissolution of the entity; 

(3) The closing, relocation, or sub-
stantial alteration of the production, 
operational, or research and develop-
ment facilities of the entity; 

(4) Major expenditures or invest-
ments, issuances of equity or debt, or 
dividend payments by the entity, or ap-
proval of the operating budget of the 
entity; 

(5) The selection of new business 
lines or ventures that the entity will 
pursue; 

(6) The entry into, termination, or 
non-fulfillment by the entity of signifi-
cant contracts; 

(7) The policies or procedures of the 
entity governing the treatment of non- 
public technical, financial, or other 
proprietary information of the entity; 

(8) The appointment or dismissal of 
officers or senior managers; 

(9) The appointment or dismissal of 
employees with access to sensitive 
technology or classified U.S. Govern-
ment information; or 

(10) The amendment of the Articles of 
Incorporation, constituent agreement, 
or other organizational documents of 
the entity with respect to the matters 
described in paragraphs (a)(1) through 
(9) of this section. 

(b) In examining questions of control 
in situations where more than one for-
eign person has an ownership interest 
in an entity, consideration will be 
given to factors such as whether the 
foreign persons are related or have for-
mal or informal arrangements to act in 
concert, whether they are agencies or 
instrumentalities of the national or 
subnational governments of a single 
foreign state, and whether a given for-
eign person and another person that 
has an ownership interest in the entity 
are both controlled by any of the na-
tional or subnational governments of a 
single foreign state. 

(c) The following minority share-
holder protections shall not in them-
selves be deemed to confer control over 
an entity: 

(1) The power to prevent the sale or 
pledge of all or substantially all of the 
assets of an entity or a voluntary filing 
for bankruptcy or liquidation; 

(2) The power to prevent an entity 
from entering into contracts with ma-
jority investors or their affiliates; 
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(3) The power to prevent an entity 
from guaranteeing the obligations of 
majority investors or their affiliates; 

(4) The power to purchase an addi-
tional interest in an entity to prevent 
the dilution of an investor’s pro rata 
interest in that entity in the event 
that the entity issues additional in-
struments conveying interests in the 
entity; 

(5) The power to prevent the change 
of existing legal rights or preferences 
of the particular class of stock held by 
minority investors, as provided in the 
relevant corporate documents gov-
erning such shares; and 

(6) The power to prevent the amend-
ment of the Articles of Incorporation, 
constituent agreement, or other orga-
nizational documents of an entity with 
respect to the matters described in 
paragraphs (c)(1) through (5) of this 
section. 

(d) The Committee will consider, on a 
case-by-case basis, whether minority 
shareholder protections other than 
those listed in paragraph (c) of this sec-
tion do not confer control over an enti-
ty. 

(e) Any transaction in which a for-
eign person acquires an additional in-
terest in a U.S. business that was pre-
viously the subject of a covered trans-
action for which the Committee con-
cluded all action under section 721 
shall not be deemed to be a transaction 
that could result in foreign control 
over that U.S. business (i.e., it is not a 
covered transaction). However, if a for-
eign person that did not acquire con-
trol of the U.S. business in the prior 
transaction is a party to the later 
transaction, the later transaction may 
be a covered transaction. 

Example 1. Corporation A is a U.S. business. 
A U.S. investor owns 50 percent of the voting 
interest in Corporation A, and the remaining 
voting interest is owned in equal shares by 
five unrelated foreign investors. The foreign 
investors jointly financed their investment 
in Corporation A and vote as a single block 
on matters affecting Corporation A. The for-
eign investors have an informal arrangement 
to act in concert with regard to Corporation 
A, and, as a result, the foreign investors con-
trol Corporation A. 

Example 2. Same facts as in Example 1 with 
regard to the composition of Corporation A’s 
shareholders. The foreign investors in Cor-
poration A have no contractual or other 
commitments to act in concert, and have no 

informal arrangements to do so. Assuming 
no other relevant facts, the foreign investors 
do not control Corporation A. 

Example 3. Corporation A, a foreign person, 
is a private equity fund that routinely ac-
quires substantial interests in companies 
and manages them for a period of time. Cor-
poration B is a U.S. business. In addition to 
its acquisition of seven percent of Corpora-
tion B’s voting shares, Corporation A ac-
quires the right to terminate significant con-
tracts of Corporation B. Corporation A con-
trols Corporation B. 

Example 4. Corporation A, a foreign person, 
acquires a nine percent interest in the shares 
of Corporation B, a U.S. business. As part of 
the transaction, Corporation A also acquires 
certain veto rights that determine important 
matters affecting Corporation B, including 
the right to veto the dismissal of senior ex-
ecutives of Corporation B. Corporation A 
controls Corporation B. 

Example 5. Corporation A, a foreign person, 
acquires a thirteen percent interest in the 
shares of Corporation B, a U.S. business, and 
the right to appoint one member of Corpora-
tion B’s seven-member Board of Directors. 
Corporation A receives minority shareholder 
protections listed in § 800.204(c), but receives 
no other positive or negative rights with re-
spect to Corporation B. Assuming no other 
relevant facts, Corporation A does not con-
trol Corporation B. 

Example 6. Corporation A, a foreign person, 
acquires a twenty percent interest in the 
shares of Corporation B, a U.S. business. Cor-
poration A has negotiated an irrevocable 
passivity agreement that completely pre-
cludes it from controlling Corporation B. 
Corporation A does, however, receive the 
right to prevent Corporation B from entering 
into contracts with majority investors or 
their affiliates and to prevent Corporation B 
from guaranteeing the obligations of major-
ity investors or their affiliates. Assuming no 
other relevant facts, Corporation A does not 
control Corporation B. 

Example 7. Corporation A, a foreign person, 
acquires a 40 percent interest and important 
rights in Corporation B, a U.S. business. The 
documentation pertaining to the transaction 
gives no indication that Corporation A’s in-
terest in Corporation B may increase at a 
later date. Following its review of the trans-
action, the Committee informs the parties 
that the notified transaction is a covered 
transaction, and concludes action under sec-
tion 721. Three years later, Corporation A ac-
quires the remainder of the voting interest 
in Corporation B. Assuming no other rel-
evant facts, because the Committee con-
cluded all action with respect to Corporation 
A’s earlier investment in the same U.S. busi-
ness, and because no other foreign person is 
a party to this subsequent transaction, this 
subsequent transaction is not a covered 
transaction. 
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Example 8. Limited Partnership A com-
prises two limited partners, each of which 
holds 49 percent of the interest in the part-
nership, and a general partner, which holds 
two percent of the interest. The general 
partner has sole authority to determine, di-
rect, and decide important matters affecting 
the partnership and a fund operated by the 
partnership. The general partner alone con-
trols Limited Partnership A and the fund. 

Example 9. Same facts as in Example 8, ex-
cept that each of the limited partners has 
the authority to veto major investments pro-
posed by the general partner and to choose 
the fund’s representatives on the boards of 
the fund’s portfolio companies. The general 
partner and the limited partners each have 
control over Limited Partnership A and the 
fund. 

NOTE TO § 800.204: See § 800.302(b) regarding 
the Committee’s treatment of transactions 
in which a foreign person holds or acquires 
ten percent or less of the outstanding voting 
interest in a U.S. business solely for the pur-
pose of passive investment. 

§ 800.205 Conversion. 

The term conversion means the exer-
cise of a right inherent in the owner-
ship or holding of particular financial 
instruments to exchange any such in-
struments for voting instruments. 

§ 800.206 Convertible voting instru-
ment. 

The term convertible voting instrument 
means a financial instrument that cur-
rently does not entitle its owner or 
holder to voting rights but is convert-
ible into a voting instrument. 

§ 800.207 Covered transaction. 

The term covered transaction means 
any transaction that is proposed or 
pending after August 23, 1988, by or 
with any foreign person, which could 
result in control of a U.S. business by 
a foreign person. 

§ 800.208 Critical infrastructure. 

The term critical infrastructure means, 
in the context of a particular covered 
transaction, a system or asset, whether 
physical or virtual, so vital to the 
United States that the incapacity or 
destruction of the particular system or 
asset of the entity over which control 
is acquired pursuant to that covered 
transaction would have a debilitating 
impact on national security. 

§ 800.209 Critical technologies. 

The term critical technologies means: 
(a) Defense articles or defense serv-

ices covered by the United States Mu-
nitions List (USML), which is set forth 
in the International Traffic in Arms 
Regulations (ITAR) (22 CFR parts 120– 
130); 

(b) Those items specified on the Com-
merce Control List (CCL) set forth in 
Supplement No. 1 to part 774 of the Ex-
port Administration Regulations 
(EAR) (15 CFR parts 730–774) that are 
controlled pursuant to multilateral re-
gimes (i.e., for reasons of national se-
curity, chemical and biological weap-
ons proliferation, nuclear nonprolifera-
tion, or missile technology), as well as 
those that are controlled for reasons of 
regional stability or surreptitious lis-
tening; 

(c) Specially designed and prepared 
nuclear equipment, parts and compo-
nents, materials, software, and tech-
nology specified in the Assistance to 
Foreign Atomic Energy Activities reg-
ulations (10 CFR part 810), and nuclear 
facilities, equipment, and material 
specified in the Export and Import of 
Nuclear Equipment and Material regu-
lations (10 CFR part 110); and 

(d) Select agents and toxins specified 
in the Select Agents and Toxins regula-
tions (7 CFR part 331, 9 CFR part 121, 
and 42 CFR part 73). 

§ 800.210 Effective date. 

The term effective date means Decem-
ber 22, 2008. 

§ 800.211 Entity. 

The term entity means any branch, 
partnership, group or sub-group, asso-
ciation, estate, trust, corporation or 
division of a corporation, or organiza-
tion (whether or not organized under 
the laws of any State or foreign state); 
assets (whether or not organized as a 
separate legal entity) operated by any 
one of the foregoing as a business un-
dertaking in a particular location or 
for particular products or services; and 
any government (including a foreign 
national or subnational government, 
the United States Government, a sub-
national government within the United 

VerDate Mar<15>2010 15:53 Aug 22, 2014 Jkt 232128 PO 00000 Frm 00635 Fmt 8010 Sfmt 8010 Q:\31\31V3.TXT 31


		Superintendent of Documents
	2020-01-29T20:55:49-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




