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(c) Any member of the Committee, or 
his designee at or above the Under Sec-
retary or equivalent level, may file an 
agency notice to the Committee 
through the Staff Chairperson regard-
ing a transaction for which no vol-
untary notice has been filed under 
paragraph (a) of this section if that 
member has reason to believe that the 
transaction is a covered transaction 
and may raise national security consid-
erations. Notices filed under this para-
graph are deemed accepted upon their 
receipt by the Staff Chairperson. No 
agency notice under this paragraph 
shall be made with respect to a trans-
action more than three years after the 
date of the completion of the trans-
action, unless the Chairperson of the 
Committee, in consultation with other 
members of the Committee, files such 
an agency notice. 

(d) No communications other than 
those described in paragraphs (a) and 
(c) of this section shall constitute the 
filing or submitting of a notice for pur-
poses of section 721. 

(e) Upon receipt of the certification 
required by § 800.402(l) and an electronic 
copy of a notice filed under paragraph 
(a) of this section, the Staff Chair-
person shall promptly inspect such no-
tice for completeness. 

(f) Parties to a transaction are en-
couraged to consult with the Com-
mittee in advance of filing a notice 
and, in appropriate cases, to file with 
the Committee a draft notice or other 
appropriate documents to aid the Com-
mittee’s understanding of the trans-
action and to provide an opportunity 
for the Committee to request addi-
tional information to be included in 
the notice. Any such pre-notice con-
sultation should take place, or any 
draft notice should be provided, at 
least five business days before the fil-
ing of a voluntary notice. All informa-
tion and documentary material made 
available to the Committee pursuant 
to this paragraph shall be considered to 
have been filed with the President or 
the President’s designee for purposes of 
section 721(c) and § 800.702. 

(g) Information and other documen-
tary material provided by the parties 
to the Committee after the filing of a 
voluntary notice under § 800.401 shall be 
part of the notice, and shall be subject 

to the certification requirements of 
§ 800.402(l). 

§ 800.402 Contents of voluntary notice. 

(a) If the parties to a transaction file 
a voluntary notice, they shall provide 
in detail the information set out in 
this section, which must be accurate 
and complete with respect to all par-
ties and to the transaction. (See also 
paragraph (l) of this section and 
§ 800.701(d) regarding certification re-
quirements.) 

(b) In the case of a hostile takeover, 
if fewer than all the parties to a trans-
action file a voluntary notice, each no-
tifying party shall provide the informa-
tion set out in this section with respect 
to itself and, to the extent known or 
reasonably available to it, with respect 
to each non-notifying party. 

(c) A voluntary notice filed pursuant 
to § 800.401(a) shall describe or provide, 
as applicable: 

(1) The transaction in question, in-
cluding: 

(i) A summary setting forth the es-
sentials of the transaction, including a 
statement of the purpose of the trans-
action, and its scope, both within and 
outside of the United States; 

(ii) The nature of the transaction, for 
example, whether the acquisition is by 
merger, consolidation, the purchase of 
voting interest, or otherwise; 

(iii) The name, United States address 
(if any), Web site address (if any), na-
tionality (for individuals) or place of 
incorporation or other legal organiza-
tion (for entities), and address of the 
principal place of business of each for-
eign person that is a party to the 
transaction; 

(iv) The name, address, website ad-
dress (if any), principal place of busi-
ness, and place of incorporation or 
other legal organization of the U.S. 
business that is the subject of the 
transaction; 

(v) The name, address, and nation-
ality (for individuals) or place of incor-
poration or other legal organization 
(for entities) of: 

(A) The immediate parent, the ulti-
mate parent, and each intermediate 
parent, if any, of the foreign person 
that is a party to the transaction; 
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(B) Where the ultimate parent is a 
private company, the ultimate 
owner(s) of such parent; and 

(C) Where the ultimate parent is a 
public company, any shareholder with 
an interest of greater than five percent 
in such parent; 

(vi) The name, address, website ad-
dress (if any), and nationality (for indi-
viduals) or place of incorporation or 
other legal organization (for entities) 
of the person that will ultimately con-
trol the U.S. business being acquired; 

(vii) The expected date for comple-
tion of the transaction, or the date it 
was completed; 

(viii) A good faith approximation of 
the net value of the interest acquired 
in the U.S. business in U.S. dollars, as 
of the date of the notice; and 

(ix) The name of any and all financial 
institutions involved in the trans-
action, including as advisors, under-
writers, or a source of financing for the 
transaction; 

(2) With respect to a transaction 
structured as an acquisition of assets 
of a U.S. business, a detailed descrip-
tion of the assets of the U.S. business 
being acquired, including the approxi-
mate value of those assets in U.S. dol-
lars; 

(3) With respect to the U.S. business 
that is the subject of the transaction 
and any entity of which that U.S. busi-
ness is a parent (unless that entity is 
excluded from the scope of the trans-
action): 

(i) Their respective business activi-
ties, as, for example, set forth in an-
nual reports, and the product or service 
categories of each, including an esti-
mate of U.S. market share for such 
product or service categories and the 
methodology used to determine market 
share, and a list of direct competitors 
for those primary product or service 
categories; 

(ii) The street address (and mailing 
address, if different) within the United 
States and website address (if any) of 
each facility that is manufacturing 
classified or unclassified products or 
producing services described in para-
graph (c)(3)(v) of this section, their re-
spective Commercial and Government 
Entity Code (CAGE Code) assigned by 
the Department of Defense, their Dun 
and Bradstreet identification (DUNS) 

number, and their North American In-
dustry Classification System (NAICS) 
Code, if any; 

(iii) Each contract (identified by 
agency and number) that is currently 
in effect or was in effect within the 
past five years with any agency of the 
United States Government involving 
any information, technology, or data 
that is classified under Executive Order 
12958, as amended, its estimated final 
completion date, and the name, office, 
and telephone number of the con-
tracting official; 

(iv) Any other contract (identified by 
agency and number) that is currently 
in effect or was in effect within the 
past three years with any United 
States Government agency or compo-
nent with national defense, homeland 
security, or other national security re-
sponsibilities, including law enforce-
ment responsibility as it relates to de-
fense, homeland security, or national 
security, its estimated final comple-
tion date, and the name, office, and 
telephone number of the contracting 
official; 

(v) Any products or services (includ-
ing research and development): 

(A) That it supplies, directly or indi-
rectly, to any agency of the United 
States Government, including as a 
prime contractor or first tier subcon-
tractor, a supplier to any such prime 
contractor or subcontractor, or, if 
known by the parties filing the notice, 
a subcontractor at any tier; and 

(B) If known by the parties filing the 
notice, for which it is a single qualified 
source (i.e., other acceptable suppliers 
are readily available to be so qualified) 
or a sole source (i.e., no other supplier 
has needed technology, equipment, and 
manufacturing process capabilities) for 
any such agencies and whether there 
are other suppliers in the market that 
are available to be so qualified; 

(vi) Any products or services (includ-
ing research and development) that: 

(A) It supplies to third parties and it 
knows are rebranded by the purchaser 
or incorporated into the products of 
another entity, and the names or 
brands under which such rebranded 
products or services are sold; and 
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(B) In the case of services, it provides 
on behalf of, or under the name of, an-
other entity, and the name of any such 
entities; 

(vii) For the prior three years— 
(A) The number of priority rated con-

tracts or orders under the Defense Pri-
orities and Allocations System (DPAS) 
regulations (15 CFR part 700) that the 
U.S. business that is the subject of the 
transaction has received and the level 
of priority of such contracts or orders 
(‘‘DX’’ or ‘‘DO’’); and 

(B) The number of such priority rated 
contracts or orders that the U.S. busi-
ness has placed with other entities and 
the level of priority of such contracts 
or orders, and the acquiring party’s 
plan to ensure that any new entity 
formed at the completion of the noti-
fied transaction (or the U.S. business, 
if no new entity is formed) complies 
with the DPAS regulations; and 

(viii) A description and copy of the 
cyber security plan, if any, that will be 
used to protect against cyber attacks 
on the operation, design, and develop-
ment of the U.S. business’s services, 
networks, systems, data storage, and 
facilities; 

(4) Whether the U.S. business that is 
being acquired produces or trades in: 

(i) Items that are subject to the EAR 
and, if so, a description (which may 
group similar items into general prod-
uct categories) of the items and a list 
of the relevant commodity classifica-
tions set forth on the CCL (i.e., Export 
Control Classification Numbers 
(ECCNs) or EAR99 designation); 

(ii) Defense articles and defense serv-
ices, and related technical data covered 
by the USML in the ITAR, and, if so, 
the category of the USML; articles and 
services for which commodity jurisdic-
tion requests (22 CFR 120.4) are pend-
ing; and articles and services (includ-
ing those under development) that may 
be designated or determined in the fu-
ture to be defense articles or defense 
services pursuant to 22 CFR 120.3; 

(iii) Products and technology that 
are subject to export authorization ad-
ministered by the Department of En-
ergy (10 CFR part 810), or export licens-
ing requirements administered by the 
Nuclear Regulatory Commission (10 
CFR part 110); or 

(iv) Select Agents and Toxins (7 CFR 
part 331, 9 CFR part 121, and 42 CFR 
part 73); 

(5) Whether the U.S. business that is 
the subject of the transaction: 

(i) Possesses any licenses, permits, or 
other authorizations other than those 
under the regulatory authorities listed 
in paragraph (c)(4) of this section that 
have been granted by an agency of the 
United States Government (if applica-
ble, identification of the relevant li-
censes shall be provided); or 

(ii) Has technology that has military 
applications (if so, an identification of 
such technology and a description of 
such military applications shall be in-
cluded); and 

(6) With respect to the foreign person 
engaged in the transaction and its par-
ents: 

(i) The business or businesses of the 
foreign person and its ultimate parent, 
as such businesses are described, for ex-
ample, in annual reports, and the 
CAGE codes, NAICS codes, and DUNS 
numbers, if any, for such businesses; 

(ii) The plans of the foreign person 
for the U.S. business with respect to: 

(A) Reducing, eliminating, or selling 
research and development facilities; 

(B) Changing product quality; 
(C) Shutting down or moving outside 

of the United States facilities that are 
within the United States; 

(D) Consolidating or selling product 
lines or technology; 

(E) Modifying or terminating con-
tracts referred to in paragraphs 
(c)(3)(iii) and (iv) of this section; or 

(F) Eliminating domestic supply by 
selling products solely to non-domestic 
markets; 

(iii) Whether the foreign person is 
controlled by or acting on behalf of a 
foreign government, including as an 
agent or representative, or in some 
similar capacity, and if so, the identity 
of the foreign government; 

(iv) Whether a foreign government or 
a person controlled by or acting on be-
half of a foreign government: 

(A) Has or controls ownership inter-
ests, including convertible voting in-
struments, of the acquiring foreign per-
son or any parent of the acquiring for-
eign person, and if so, the nature and 
amount of any such instruments, and 
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with regard to convertible voting in-
struments, the terms and timing of 
their conversion; 

(B) Has the right or power to appoint 
any of the principal officers or the 
members of the board of directors of 
the foreign person that is a party to 
the transaction or any parent of that 
foreign person; 

(C) Holds any contingent interest (for 
example, such as might arise from a 
lending transaction) in the foreign ac-
quiring party and, if so, the rights that 
are covered by this contingent interest, 
and the manner in which they would be 
enforced; or 

(D) Has any other affirmative or neg-
ative rights or powers that could be 
relevant to the Committee’s deter-
mination of whether the notified trans-
action is a foreign government-con-
trolled transaction, and if there are 
any such rights or powers, their source 
(for example, a ‘‘golden share,’’ share-
holders agreement, contract, statute, 
or regulation) and the mechanics of 
their operation; 

(v) Any formal or informal arrange-
ments among foreign persons that hold 
an ownership interest in the foreign 
person that is a party to the trans-
action or between such foreign person 
and other foreign persons to act in con-
cert on particular matters affecting 
the U.S. business that is the subject of 
the transaction, and provide a copy of 
any documents that establish those 
rights or describe those arrangements; 

(vi) For each member of the board of 
directors or similar body (including ex-
ternal directors) and officers (including 
president, senior vice president, execu-
tive vice president, and other persons 
who perform duties normally associ-
ated with such titles) of the acquiring 
foreign person engaged in the trans-
action and its immediate, inter-
mediate, and ultimate parents, and for 
any individual having an ownership in-
terest of five percent or more in the ac-
quiring foreign person engaged in the 
transaction and in the foreign person’s 
ultimate parent, the following infor-
mation: 

(A) A curriculum vitae or similar 
professional synopsis, provided as part 
of the main notice, and 

(B) The following ‘‘personal identifier 
information,’’ which, for privacy rea-

sons, and to ensure limited distribu-
tion, shall be set forth in a separate 
document, not in the main notice: 

(1) Full name (last, first, middle 
name); 

(2) All other names and aliases used; 
(3) Business address; 
(4) Country and city of residence; 
(5) Date of birth; 
(6) Place of birth; 
(7) U.S. Social Security number 

(where applicable); 
(8) National identity number, includ-

ing nationality, date and place of 
issuance, and expiration date (where 
applicable); 

(9) U.S. or foreign passport number 
(if more than one, all must be fully dis-
closed), nationality, date and place of 
issuance, and expiration date and, if a 
U.S. visa holder, the visa type and 
number, date and place of issuance, and 
expiration date; and 

(10) Dates and nature of foreign gov-
ernment and foreign military service 
(where applicable), other than military 
service at a rank below the top two 
non-commissioned ranks of the rel-
evant foreign country; and 

(vii) The following ‘‘business identi-
fier information’’ for the immediate, 
intermediate, and ultimate parents of 
the foreign person engaged in the 
transaction, including their main of-
fices and branches: 

(A) Business name, including all 
names under which the business is 
known to be or has been doing busi-
ness; 

(B) Business address; 
(C) Business phone number, fax num-

ber, and e-mail address; and 
(D) Employer identification number 

or other domestic tax or corporate 
identification number. 

(d) The voluntary notice shall list 
any filings with, or reports to, agencies 
of the United States Government that 
have been or will be made with respect 
to the transaction prior to its closing, 
indicating the agencies concerned, the 
nature of the filing or report, the date 
on which it was filed or the estimated 
date by which it will be filed, and a rel-
evant contact point and/or telephone 
number within the agency, if known. 

Example. Corporation A, a foreign person, 
intends to acquire Corporation X, which is 
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wholly owned and controlled by a U.S. na-
tional and which has a Facility Security 
Clearance under the Department of Defense 
Industrial Security Program. See Depart-
ment of Defense, ‘‘Industrial Security Regu-
lation,’’ DOD 5220.22–R, and ‘‘Industrial Se-
curity Manual for Safeguarding Classified 
Information,’’ DOD 5220.22–M. Corporation X 
accordingly files a revised Form DD SF–328, 
and enters into discussions with the Defense 
Security Service about effectively insulating 
its facilities from the foreign person. Cor-
poration X may also have made filings with 
the Securities and Exchange Commission, 
the Department of Commerce, the Depart-
ment of State, or other federal departments 
and agencies. Paragraph (d) of this section 
requires that certain specific information 
about these filings be reported to the Com-
mittee in a voluntary notice. 

(e) In the case of the establishment of 
a joint venture in which one or more of 
the parties is contributing a U.S. busi-
ness, information for the voluntary no-
tice shall be prepared on the assump-
tion that the foreign person that is 
party to the joint venture has made an 
acquisition of the existing U.S. busi-
ness that the other party to the joint 
venture is contributing or transferring 
to the joint venture. The voluntary no-
tice shall describe the name and ad-
dress of the joint venture and the enti-
ties that established, or are estab-
lishing, the joint venture. 

(f) In the case of the acquisition of 
some but not all of the assets of an en-
tity, § 800.402(c) requires submission of 
the specified information only with re-
spect to the assets of the entity that 
have been or are proposed to be ac-
quired. 

(g) Persons filing a voluntary notice 
shall, with respect to the foreign per-
son that is a party to the transaction, 
its immediate parent, the U.S. business 
that is the subject of the transaction, 
and each entity of which the foreign 
person is a parent, append to the vol-
untary notice the most recent annual 
report of each such entity, in English. 
Separate reports are not required for 
any entity whose financial results are 
included within the consolidated finan-
cial results stated in the annual report 
of any parent of any such entity, unless 
the transaction involves the acquisi-
tion of a U.S. business whose parent is 
not being acquired, in which case the 
notice shall include the most recent 
audited financial statement of the U.S. 

business that is the subject of the 
transaction. If a U.S. business does not 
prepare an annual report and its finan-
cial results are not included within the 
consolidated financial results stated in 
the annual report of a parent, the filing 
shall include, if available, the entity’s 
most recent audited financial state-
ment (or, if an audited financial state-
ment is not available, the unaudited fi-
nancial statement). 

(h) Persons filing a voluntary notice 
shall, during the time that the matter 
is pending before the Committee or the 
President, promptly advise the Staff 
Chairperson of any material changes in 
plans, facts and circumstances ad-
dressed in the notice, and information 
provided or required to be provided to 
the Committee under § 800.402, and 
shall file amendments to the notice to 
reflect such material changes. Such 
amendments shall become part of the 
notice filed by such persons under 
§ 800.401, and the certification required 
under § 800.402(l) shall apply to such 
amendments. (See also § 800.701(d).) 

(i) Persons filing a voluntary notice 
shall include a copy of the most recent 
asset or stock purchase agreement or 
other document establishing the agreed 
terms of the transaction. 

(j) Persons filing a voluntary notice 
shall include: 

(1) An organizational chart illus-
trating all of the entities or individuals 
above the foreign person that is a party 
to the transaction up to the person or 
persons having ultimate control of that 
person, including the percentage of 
shares held by each; and 

(2) The opinion of the person regard-
ing whether: 

(i) It is a foreign person; 
(ii) It is controlled by a foreign gov-

ernment; and 
(iii) The transaction has resulted or 

could result in control of a U.S. busi-
ness by a foreign person, and the rea-
sons for its view, focusing in particular 
on any powers (for example, by virtue 
of a shareholders agreement, contract, 
statute, or regulation) that the foreign 
person will have with regard to the 
U.S. business, and how those powers 
can or will be exercised. 

(k) Persons filing a voluntary notice 
shall include information as to wheth-
er: 

VerDate Mar<15>2010 15:53 Aug 22, 2014 Jkt 232128 PO 00000 Frm 00647 Fmt 8010 Sfmt 8010 Q:\31\31V3.TXT 31



638 

31 CFR Ch. VIII (7–1–14 Edition) § 800.403 

(1) Any party to the transaction is, or 
has been, a party to a mitigation 
agreement entered into or condition 
imposed under section 721, and if so, 
shall specify the date and purpose of 
such agreement or condition and the 
United States Government signatories; 
and 

(2) Any party to the transaction has 
been a party to a transaction pre-
viously notified to the Committee. 

(l) Each party filing a voluntary no-
tice shall provide a certification of the 
notice consistent with § 800.202. A sam-
ple certification may be found on the 
Committee’s section of the Department 
of the Treasury Web site, available at 
http://www.treas.gov/offices/international- 
affairs/cfius/index.shtml. 

(m) Persons filing a voluntary notice 
shall include with the notice a list 
identifying each document provided as 
part of the notice, including all docu-
ments provided as attachments or ex-
hibits to the narrative response. 

§ 800.403 Deferral, rejection, or dis-
position of certain voluntary no-
tices. 

(a) The Committee, acting through 
the Staff Chairperson, may: 

(1) Reject any voluntary notice that 
does not comply with § 800.402 and so 
inform the parties promptly in writing; 

(2) Reject any voluntary notice at 
any time, and so inform the parties 
promptly in writing, if, after the notice 
has been submitted and before action 
by the Committee or the President has 
been concluded: 

(i) There is a material change in the 
transaction as to which notification 
has been made; or 

(ii) Information comes to light that 
contradicts material information pro-
vided in the notice by the parties; 

(3) Reject any voluntary notice at 
any time after the notice has been ac-
cepted, and so inform the parties 
promptly in writing, if the party or 
parties that have submitted the vol-
untary notice do not provide follow-up 
information requested by the Staff 
Chairperson within three business days 
of the request, or within a longer time 
frame if the parties so request in writ-
ing and the Staff Chairperson grants 
that request in writing; or 

(4) Reject any voluntary notice be-
fore the conclusion of a review or in-
vestigation, and so inform the parties 
promptly in writing, if one of the par-
ties submitting the voluntary notice 
has not submitted the final certifi-
cation required by § 800.701(d). 

(b) Notwithstanding the authority of 
the Staff Chairperson under paragraph 
(a) of this section to reject an incom-
plete notice, the Staff Chairperson may 
defer acceptance of the notice, and the 
beginning of the thirty-day review pe-
riod, to obtain any information re-
quired under this section that has not 
been submitted by the notifying party 
or parties or other parties to the trans-
action. Where necessary to obtain such 
information, the Staff Chairperson 
may inform any non-notifying party or 
parties that notice has been filed with 
respect to a proposed transaction in-
volving the party, and request that cer-
tain information required under this 
section, as specified by the Staff Chair-
person, be provided to the Committee 
within seven days after receipt of the 
Staff Chairperson’s request. 

(c) The Staff Chairperson shall notify 
the parties when the Committee has 
found that the transaction that is the 
subject of a voluntary notice is not a 
covered transaction. 

Example 1. The Staff Chairperson receives a 
joint notice from Corporation A, a foreign 
person, and Corporation X, a company that 
is owned and controlled by U.S. nationals, 
with respect to Corporation A’s intent to 
purchase all of the shares of Corporation X. 
The joint notice does not contain any infor-
mation described under § 800.402(c)(3)(iii) and 
(iv) concerning classified materials and prod-
ucts or services supplied to the U.S. military 
services. The Staff Chairperson may reject 
the notice or defer the start of the thirty- 
day review period until the parties have sup-
plied the omitted information. 

Example 2. Same facts as in the first sen-
tence of Example 1, except that the joint no-
tice indicates that Corporation A does not 
intend to purchase Corporation X’s Division 
Y, which is engaged in classified work for a 
U.S. Government agency. Corporations A 
and X notify the Committee on the 25th day 
of the 30-day notice period that Division Y 
will also be acquired by Corporation A. This 
fact constitutes a material change with re-
spect to the transaction as originally noti-
fied, and the Staff Chairperson may reject 
the notice. 
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