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information, subjects, or activities, ex-
cept on behalf of the United States or
a party represented by the Department
of Justice. Upon a showing by the re-
questor of exceptional need or unique
circumstances and that the anticipated
testimony will not be adverse to the in-
terests of the Department of Defense or
the United States, the appropriate DoD
official designated in paragraph (a) of
this section may, in writing, grant spe-
cial authorization for DoD personnel to
appear and testify at no expense to the
United States. If, despite the final de-
termination of the responsible DoD of-
ficial, a court of competent jurisdic-
tion or other appropriate authority, or-
ders the appearance and expert or opin-
ion testimony of DoD personnel, the
personnel shall notify the responsible
DoD official of such order. If the DoD
official determines that no further
legal review of or challenge to the
court’s order will be sought, the af-
fected DoD personnel shall comply
with the order. If directed by the ap-
propriate DoD official, however, the af-
fected DoD personnel shall respectfully
decline to comply with the demand. See
United States ex rel. Touhy v. Ragen, 340
U.S. 462 (1951).
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AUTHORITY: Access to Criminal History
Records for National Security Purposes, of
The Intelligence Authorization Act for Fis-
cal Year 1986, Pub. L. No. 99-169, secs. 801-803,
99 Stat. 1002, 1008-1011 (1985) (codified in part
at 5 U.S.C. 9101).

SOURCE: 51 FR 42555, Nov. 25, 1986, unless
otherwise noted.

§99.1 Scope and purpose.

(a) The Department of Defense (DoD),
Office of Personnel Management
(OPM), or Central Intelligence Agency
(CIA) has the right to criminal history
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information of States and local crimi-
nal justice agencies in order to deter-
mine whether a person may:

(1) Be eligible for access to classified
information;

(2) Be assigned to sensitive national
security duties; or

(3) Continue to be assigned to na-
tional security duties.

(b) This part sets out the conditions
under which the DoD, OPM, or CIA
may sign an agreement to indemnify
and hold harmless a State or locality
against claims for damages, costs, and
other monetary loss caused by disclo-
sure or use of criminal history record
information by one of these agencies.

(c) The procedures set forth in this
part do not apply to situations where a
Federal agency seeks access to the
criminal history records of another
Federal agency.

(d) By law these provisions imple-
menting 5 U.S.C. 9101 (b)(3) shall expire
December 4, 1988, unless the duration of
said section is extended or limited by
Congress.

§99.3 General definitions.

For the purposes of §§99.1 through
99.9 of this part:

Criminal history record information: in-
formation collected by criminal justice
agencies on individuals consisting of
identifiable descriptions and notations
of arrests, indictments, information, or
other formal criminal charges and any
disposition arising therefrom, sen-
tencing, correction supervision, and re-
lease. The term does not include iden-
tification information such as finger-
print records to the extent that such
information does not indicate involve-
ment of the individual in the criminal
justice system. The term does not in-
clude those records of a State or local-
ity sealed pursuant to law from access
by State and local criminal justice
agencies of that State or locality.

Criminal justice agency: Federal,
State, and local agencies including (a)
courts, or (b) a government agency or
any subunit thereof which performs the
administration of criminal justice pur-
suant to a statute or executive order,
and which allocates a substantial part
of its annual budget to the administra-
tion of criminal justice.
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Department of Defense: the Defense In-
vestigative Service, National Security
Agency, Naval Investigative Service,
Air Force Office of Special Investiga-
tions, and Army Intelligence and Secu-
rity Command.

Federal agency: the Department of
Defense, the Office of Personnel Man-
agement, or the Central Intelligence
Agency, or any other Federal agency
subsequently authorized by Congress to
obtain access to criminal history
records information.

Locality: any local government au-
thority or agency or component there-
of within a State having jurisdiction
over matters at a county, municipal or
other local government level.

State: any of the several States, the
District of Columbia, the Common-
wealth of Puerto Rico, the Northern
Mariana Islands, Guam, the Virgin Is-
lands, American Samoa, the Trust Ter-
ritory of Pacific Islands, and any other
territory or possession of the United
States.

§99.5 Eligibility for indemnification.

As provided for under 5 TU.S.C.
9101(b)(3), a State or locality may re-
quest an indemnification agreement.

(a) To be eligible for an indemnifica-
tion agreement a State or locality
must have had a law in effect on De-
cember 4, 1985 that prohibited or had
the effect of prohibiting the disclosure
of criminal history record information
to the DoD, OPM, or CIA.

(b) A State or locality is also eligible
for an indemnification agreement if it
meets the conditions of paragraph (a)
of this section, but nevertheless pro-
vided criminal history record informa-
tion to the DoD, OPM, or CIA on or be-
fore December 4, 1985.

§99.7 Procedures for requesting an in-
demnification agreement.

When requesting an indemnification
agreement, the State or locality must
notify each Federal agency as appro-
priate, at the address listed in the ap-
pendix to this part, of its eligibility of
an indemnification agreement. It must
also:

(a) Certify that on December 4, 1985,
the State or locality had in effect a law
which prohibited or had the effect of
prohibiting the disclosure of criminal

§99.9

history record information to the DoD,
OPM, or CIA; and

(b) Append to the request for an in-
demnification agreement a copy of
such law.

§99.9 Terms of indemnification.

The terms of the Uniform Federal
Agency Indemnification Agreement
(UFAIA), must conform to the fol-
lowing provisions:

(a) Eligibility: The State or locality
must certify that its law prohibits or
has the effect of prohibiting the disclo-
sure of criminal history record infor-
mation to the DoD, OPM, or CIA for
the purposes described in section
910.101(a) and that such law was in ef-
fect on December 4, 1985.

(b) Liability: (1) The Federal agency
agrees to indemnify and hold harmless
the State or locality from any claim
for damages, costs and other monetary
loss arising from the disclosure or neg-
ligent use by the DoD, OPM, or CIA of
criminal history record information
obtained from that State or locality
pursuant to 5 U.S.C. 9101(b). The in-
demnification will include the officers,
employees, and agents of the State or
locality.

(2) The indemnification agreement
will not extend to any act or omission
prior to the transmittal of the criminal
history record information to the Fed-
eral agency.

(3) The indemnification agreement
will not extend to any negligent acts
on the part of the State or locality in
compiling, transcribing or failing to
delete or purge any of the information
transmitted.

(c) Consent and access requirements:

(1) The Federal agency when request-
ing criminal history record informa-
tion from the State or locality for the
release of such information will attest
that it has obtained the written con-
sent of the individual under investiga-
tion after advising him or her of the
purposes for which that information is
intended to be used.

(2) The Federal agency will attest
that it has advised that individual of
the right to access that information.

(d) Purpose requirements: The Federal
agency will use the criminal history
record information only for the pur-
poses stated in §910.101(a).
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(e) Notice, litigation and settlement pro-
cedures: (1) The State or locality must
give notice of any claim against it on
or before the 10th day after the day on
which claim against it is received, or it
has notice of such a claim.

(2) The notice must be given to the
Attorney General and to the U.S. At-
torney of the district embracing the
place wherein the claim is made.

(3) The Attorney General shall make
all determinations regarding the set-
tlement or defense of such claims.

APPENDIX TO PART 99—ADDRESSES OF
RELEVANT U.S. GOVERNMENT AGENCIES

Department of Defense, Office of the General
Counsel, Room 3E988, Washington, DC
20301-1600

Office of Personnel Management, Office of
Federal Investigations, P.O. Box 886, Wash-
ington, DC 20044

Central Intelligence Agency, Attention: Of-
fice of General Counsel, Washington, DC
20505
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Sec.
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ENCLOSURE TO PART 100—SUGGESTED FORMAT,
AFFIDAVIT OF SERVICE BY MAIL

AUTHORITY: 10 U.S.C. 510, 511, 593, 597, or
651, and 32 U.S.C. 302.

SOURCE: 44 FR 51568, Sept. 4, 1979, unless
otherwise noted.

§100.1 Reissuance and purpose.

This part is reissued to update DoD
policy on actions to be taken in regard
to members of the Ready Reserve
whose performance of duty or partici-
pation in Reserve training is unsatis-
factory; and provides greater flexi-
bility to the Military Departments
when dealing with unsatisfactory per-
formance.

§100.2 Applicability.

The provisions of this part apply to
the Office of the Secretary of Defense
and the Military Departments.
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§100.3 Policy.

Persons who are enlisted or ap-
pointed in, or transferred to a Reserve
component of the Armed Forces of the
United States, under the provisions of
10 U.S.C. 510, 511, 593, 597, or 651 and 32
U.S.C. 302 are expected to participate
and perform satisfactorily as members
of the Ready Reserve to fulfill their ob-
ligation or service agreement. This pol-
icy is also in accordance with the
standards prescribed by 32 CFR parts
102 and 101 and the Military Depart-
ments concerned.

§100.4 Responsibility.

The Secretaries of the Military De-
partments shall ensure that:

(a) Ready Reserve applicants under-
stand their obligations for satisfactory
participation in the Ready Reserve be-
fore their enlistment or appointment.

(b) Members of the Ready Reserve
continue to understand their obliga-
tions for satisfactory participation in
the Ready Reserve after their enlist-
ment or appointment in accordance
with 32 CFR part 44.

§100.5 Procedures.

(a) Unsatisfactory participation in the
Ready Reserve. (1) Members of the Se-
lected Reserve who have not fulfilled
their statutory military service obliga-
tion under 10 U.S.C. 651 and whose par-
ticipation has not been satisfactory
may be:

(i) Ordered to active duty, if they
have not served on active duty or active
duty for training for a total period of 24
months, for such period of time as may
be deemed necessary by the Secretary
of the Military Department concerned
under the provisions of 10 U.S.C. 673a
(such individuals may be required to
serve on active duty until their total
service on active duty or active duty
for training equals 24 months); or

(ii) Ordered to active duty for train-
ing, regardless of the length of prior ac-
tive duty or active duty for training, for
a period of not more than 45 days under
provisions of 10 U.S.C. 270; or

(iii) Transferred to the Individual
Ready Reserve (IRR) for the balance of
their statutory military service obliga-
tion with a tentative characterization
of service, normally under other than
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