
34 

32 CFR Ch. I (7–1–14 Edition) § 195.9 

recipient and the matter will be re-
solved by informal means whenever 
possible. If it has been determined that 
the matter cannot be resolved by infor-
mal means, action will be taken as pro-
vided in § 195.9. 

(2) If an investigation does not war-
rant action pursuant to paragraph 
(d)(1) of this section, the responsible 
Department official will so inform the 
recipient and the complainant, if any, 
in writing. 

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any 
right or privilege secured by section 601 
of the Act or this part, or because he 
has made a complaint, testified, as-
sisted, or participated in any manner 
in an investigation, proceeding, or 
hearing under this part. The identity of 
complainants shall not be disclosed ex-
cept when necessary to carry out the 
purposes of this part including the con-
duct of any investigation, hearing, or 
judicial proceeding arising thereunder. 

[29 FR 19291, Dec. 31, 1964, as amended at 38 
FR 17960, July 5, 1974. Redesignated and 
amended at 56 FR 32965, July 18, 1991] 

§ 195.9 Procedure for effecting compli-
ance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means, 
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by 
any other means authorized by law as 
determined by the responsible Depart-
ment official. Such other means may 
include, but are not limited to (1) a ref-
erence to the Department of Justice 
with a recommendation that appro-
priate proceedings be brought to en-
force any rights of the United States 
under any law of the United States (in-
cluding other titles of the Act), or any 
assurance or other contractual under-
taking, and (2) any applicable pro-
ceedings under State or local law. 

(b) Noncompliance with § 195.6. If an 
applicant fails or refuses to furnish an 
assurance required under § 195.6 or oth-

erwise fails or refuses to comply with a 
requirement imposed by or pursuant to 
that section Federal financial assist-
ance may be refused in accordance with 
the procedures of paragraph (c) of this 
section. The component of the Depart-
ment of Defense concerned shall not be 
required to provide assistance in such a 
case during the pendency of the admin-
istrative proceedings under such para-
graph except that the component shall 
continue assistance during the pend-
ency of such proceedings where such 
assistance is due and payable pursuant 
to an application therefor approved 
prior to the effective date of this part. 

(c) Termination of or refusal to grant or 
to continue Federal financial assistance. 
Except as provided in paragraph (b) of 
this section no order suspending, ter-
minating or refusing to grant or con-
tinue Federal financial assistance shall 
become effective until (1) the respon-
sible Department official has advised 
the applicant or recipient of his failure 
to comply and has determined that 
compliance cannot be secured by vol-
untary means, (2) there has been an ex-
press finding, after opportunity for a 
hearing (as provided in § 195.10), of a 
failure by the applicant or recipient to 
comply with a requirement imposed by 
or pursuant to this part, (3) the action 
has been approved by the Secretary of 
Defense pursuant to § 195.11, and (4) the 
expiration of 30 days after the Sec-
retary of Defense has filed with the 
committee of the House and the com-
mittee of the Senate having legislative 
jurisdiction over the program involved, 
a full written report of the cir-
cumstances and the grounds for such 
action. Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue Federal financial assistance shall 
be limited to the particular political 
entity, or part thereof, or other appli-
cant or recipient as to whom such a 
finding has been made and shall be lim-
ited in its effect to the particular pro-
gram, or part thereof, in which such 
noncompliance has been so found. 

(d) Other means authorized by law. No 
action to affect compliance by any 
other means authorized by law shall be 
taken until (1) the responsible Depart-
ment official has determined that com-
pliance cannot be secured by voluntary 
means, (2) the action has been approved 
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by the Assistant Secretary of Defense 
(Manpower), (3) the recipient or other 
person has been notified of its failure 
to comply and of the action to be taken 
to effect compliance, and (4) the expi-
ration of at least 10 days from the 
mailing of such notice to the recipient 
or other person. During this period of 
at least 10 days additional efforts shall 
be made to persuade the recipient or 
other person to comply with this part 
and to take such corrective action as 
may be appropriate. 

[29 FR 19291, Dec. 31, 1964. Redesignated and 
amended at 56 FR 32965, July 18, 1991] 

§ 195.10 Hearings. 
(a) Opportunity for hearing. Whenever 

an opportunity for a hearing is re-
quired by § 195.9, reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected applicant or recipient. This 
notice shall advise the applicant or re-
cipient of the action proposed to be 
taken, the specific provision under 
which the proposed action against it is 
to be taken, and the matters of fact or 
law asserted as the basis for this ac-
tion, and either (1) fix a date not less 
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the responsible 
Department official that the matter be 
scheduled for hearing or (2) advise the 
applicant or recipient that the matter 
in question has been set down for hear-
ing at a stated place and time. The 
time and place so fixed shall be reason-
able and shall be subject to change for 
cause. The complainant, if any, shall 
be advised of the time and place of 
hearing. An applicant or recipient may 
waive a hearing and submit written in-
formation and argument. The failure of 
an applicant or recipient to request a 
hearing under this paragraph or to ap-
pear at a hearing for which a date has 
been set shall be deemed to be a waiver 
of the right to a hearing under section 
602 of the Act and § 195.11(c) and con-
sent to the making of a decision on the 
basis of such information as is avail-
able. 

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the 
responsible component of the Depart-
ment of Defense in Washington, D.C., 
at a time fixed by the responsible De-

partment official unless he determines 
that the convenience of the applicant 
or recipient or of the component re-
quires that another place be selected. 
Hearings shall be held before the re-
sponsible Department official or, at his 
discretion, before a hearing examiner 
designated by him. 

(c) Hearing examiner. The examiner 
shall be a field grade officer or civilian 
employee above the grade of GS–12 (or 
the equivalent) who shall be a person 
admitted to practice law before a Fed-
eral court or the highest court of a 
State. 

(d) Right to counsel. In all proceedings 
under this section, the applicant or re-
cipient and the responsible component 
of the Department shall have the right 
to be represented by counsel. 

(e) Procedures. (1) The recipient shall 
receive an open hearing at which he or 
his counsel may examine any witnesses 
present. Both the responsible Depart-
ment official and the applicant or re-
cipient shall be entitled to introduce 
all relevant evidence on the issues as 
stated in the notice for hearing or as 
determined by the officer conducting 
the hearing at the outset of or during 
the hearing. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to this part, but rules or principles 
designed to assure production of the 
most credible evidence available and to 
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All 
documents and other evidence offered 
or taken for record shall be open to ex-
amination by the parties and oppor-
tunity shall be given to refute facts 
and arguments advanced on either side 
of the issues. A transcript shall be 
made of the oral evidence except to the 
extent the substance thereof is stipu-
lated for the record. All decisions shall 
be based upon the hearing record and 
written findings shall be made. 

(f) Consolidated or joint hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance with this part with respect 
to two or more programs to which this 
part applies, or noncompliance with 
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