
565 

Office of Science and Technology Policy § 2402.7 

be made by posting or publishing the 
notice in a place reasonably likely to 
accomplish it. 

(e) Where notice is required. Notice 
shall be given to a submitter wherever: 

(1) The information has been des-
ignated in good faith by the submitter 
as information considered protected 
from disclosure under Exemption 4; or 

(2) OSTP has reason to believe that 
the information may be protected from 
disclosure under Exemption 4. 

(f) Opportunity to object to disclosure. 
OSTP will allow a submitter a reason-
able time to respond to the notice de-
scribed in paragraph (d) of this section 
and will specify that time period with-
in the notice. If a submitter has any 
objection to disclosure, the submitter 
is required to provide a detailed writ-
ten statement of objections. The state-
ment must specify all grounds for with-
holding any portion of the information 
under any exemption of FOIA and, in 
the case of Exemption 4, the submitter 
must show why the information is a 
trade secret or commercial or financial 
information that is privileged or con-
fidential. In the event that a submitter 
fails to respond to the notice within 
the time specified, the submitter will 
be considered to have no objection to 
disclosure of the information. Informa-
tion provided by the submitter that 
OSTP does not receive within the time 
specified shall not be considered by 
OSTP. Information provided by a sub-
mitter under this paragraph may itself 
be subject to disclosure under FOIA. 

(g) Notice of intent to disclose. OSTP 
shall consider a submitter’s objections 
and specific grounds for nondisclosure 
in deciding whether to disclose busi-
ness information. Whenever OSTP de-
cides to disclose business information 
over the objection of a submitter, 
OSTP shall give the submitter written 
notice, which shall include: 

(1) A statement of the reason(s) why 
each of the submitter’s disclosure ob-
jections was not sustained; 

(2) A description of the business in-
formation to be disclosed; and 

(3) A specified disclosure date, which 
shall be a reasonable time subsequent 
to the notice. 

(h) Exceptions to notice requirements. 
The notice requirements of paragraphs 

(d) and (g) of this section shall not 
apply if: 

(1) OSTP determines that the infor-
mation should not be disclosed; 

(2) The information lawfully has been 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by statute (other than FOIA) 
or by a regulation issued in accordance 
with the requirements of Executive 
Order 12600 (3 CFR, 1988 Comp., p. 235); 
or 

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous—ex-
cept that, in such a case, OSTP shall, 
within a reasonable time prior to a 
specified disclosure date, give the sub-
mitter written notice of any final deci-
sion to disclose the information. 

(i) Notice of FOIA lawsuit. Whenever a 
requester files a lawsuit seeking to 
compel the disclosure of business infor-
mation, OSTP shall promptly notify 
the submitter. 

(j) Corresponding notice to requesters. 
Whenever OSTP provides a submitter 
with notice and an opportunity to ob-
ject to disclosure under paragraph (d) 
of this section, OSTP shall also notify 
the requester(s). Whenever OSTP noti-
fies a submitter of its intent to disclose 
requested information under paragraph 
(g) of this section, OSTP shall also no-
tify the requester(s). Whenever a sub-
mitter files a lawsuit seeking to pre-
vent the disclosure of business infor-
mation, OSTP shall notify the re-
quester(s). 

§ 2402.7 Appeal of denials. 

(a) A denial of a request for records, 
either in whole or in part, may be ap-
pealed in writing to the Chief FOIA Of-
ficer within 30 working days of the date 
of the letter denying an initial request. 

(b) Appeals may be sent via email to 
ostpfoia@ostp.eop.gov or by mail to: 
Chief FOIA Officer, Office of Science 
and Technology Policy, Eisenhower Ex-
ecutive Office Building, 1650 Pennsyl-
vania Ave. NW., Washington, DC 20504. 
Updates to this contact information 
will be made on the OSTP Web site. 
The appeal letter should specify the in-
ternal control number assigned to the 
FOIA request by OSTP in its response, 
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the records requested, and the basis for 
the appeal. 

(c) The Chief FOIA Officer shall 
make a determination on the appeal 
under 5 U.S.C. 552(a)(6)(A)(ii) within 20 
working days after the receipt of the 
appeal. If the denial is wholly or par-
tially upheld, the Chief FOIA Officer 
shall: 

(1) Notify the requester that judicial 
review is available pursuant to 5 U.S.C. 
552(a)(4)(B)–(G); and 

(2) Notify the requester that the Of-
fice of Government Information Serv-
ices (OGIS) offers mediation services to 
resolve disputes between FOIA request-
ers and Federal agencies as a non-ex-
clusive alternative to litigation. OGIS’ 
contact information is: Office of Gov-
ernment Information Services, Na-
tional Archives and Records Adminis-
tration, 8601 Adelphi Road-OGIS, Col-
lege Park, MD 20740, Email: 
ogis@nara.gov, Telephone: 202–741–5770, 
Facsimile: 202–741–5769, Toll-free: 1–877– 
684–6448. 

(d) If OGIS’ services are requested, 
OSTP will work with OGIS and the 
FOIA requester to resolve any dispute 
as a non-exclusive alternative to litiga-
tion. 

§ 2402.8 Fees. 

(a) Fees generally required. OSTP shall 
use the most efficient and least costly 
methods to comply with requests for 
documents made under FOIA. OSTP 
shall charge fees in accordance with 
paragraph (b) of this section unless fees 
are waived in accordance with § 2402.9. 

(b) Calculation of fees. In general, fees 
for searching, reviewing, and duplica-
tion will be based on the direct costs of 
these services, including the average 
hourly salary (base plus locality pay-
ment plus 16 percent) for the em-
ployee(s) making the search. 

(1) Search fee. Search fees may be 
charged even if responsive documents 
are not located or if they are located 
but withheld on the basis of an exemp-
tion. However, search fees shall be lim-
ited or not charged as follows: 

(i) Easily identifiable records. Search 
fees shall not be charged for records 
that are identified by the requester by 
title of the record and name of the per-
son possessing the record 

(ii) Educational, scientific or news 
media requests. No search fee shall be 
charged if the request is not sought for 
a commercial use and is made by an 
educational or scientific institution, 
whose purpose is scholarly or scientific 
research, or by a representative of the 
news media. 

(iii) Other non-commercial requests. No 
search fee shall be charged for the first 
two hours of searching if the request is 
not for a commercial use but is not by 
an educational or scientific institution, 
or a representative of the news media. 

(iv) Requests for records about self. No 
search fee shall be charged to search 
for records performed under the terms 
of the Privacy Act, 5 U.S.C. 552a(f)(5). 

(2) Review fee. A review fee shall be 
charged only for commercial requests. 
A review fee shall be charged for the 
initial examination of documents lo-
cated in response to a request to deter-
mine the documents may be withheld 
from disclosure and for the redaction of 
document portions exempt from disclo-
sure. Records or portions of records 
withheld in full under an exemption 
that is subsequently determined not to 
apply may be reviewed again to deter-
mine the applicability of other exemp-
tions not previously considered. The 
costs for such a subsequent review are 
also assessable. 

(3) Duplication fee. Records will be 
photocopied at a rate of $0.10 per page. 
For other methods of reproduction or 
duplication, OSTP will charge the ac-
tual direct costs of producing the docu-
ment(s). Duplication fees shall not be 
charged for the first 100 pages of copies 
unless the copies are requested for a 
commercial use. 

(c) Aggregation of requests. When 
OSTP determines that a requester, or a 
group of requesters acting in concert, 
is attempting to evade the assessment 
of fees by submitting multiple requests 
in the place of a single more complex 
request, OSTP may aggregate any such 
requests and charge accordingly. 

(d) Fees likely to exceed $25. If the 
total fee charges are likely to exceed 
$25, OSTP shall notify the requester of 
the estimated amount of the charges. 
The estimate shall include a break-
down of the fees for search, review, 
and/or duplication. The notification 
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