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(1) Carry out an independent on-site 
investigation, if the lead agency deter-
mines that an investigation is nec-
essary; 

(2) Give the complainant the oppor-
tunity to submit additional informa-
tion, either orally or in writing, about 
the allegations in the complaint; 

(3) Provide the lead agency, public 
agency, or EIS provider with an oppor-
tunity to respond to the complaint, in-
cluding, at a minimum— 

(i) At the discretion of the lead agen-
cy, a proposal to resolve the complaint; 
and 

(ii) An opportunity for a parent who 
has filed a complaint and the lead 
agency, public agency, or EIS provider 
to voluntarily engage in mediation, 
consistent with §§ 303.430(b) and 303.431; 

(4) Review all relevant information 
and make an independent determina-
tion as to whether the lead agency, 
public agency, or EIS provider is vio-
lating a requirement of part C of the 
Act or of this part; and 

(5) Issue a written decision to the 
complainant that addresses each alle-
gation in the complaint and contains— 

(i) Findings of fact and conclusions; 
and 

(ii) The reasons for the lead agency’s 
final decision. 

(b) Time extension; final decision; im-
plementation. The lead agency’s proce-
dures described in paragraph (a) of this 
section also must— 

(1) Permit an extension of the time 
limit under paragraph (a) of this sec-
tion only if— 

(i) Exceptional circumstances exist 
with respect to a particular complaint; 
or 

(ii) The parent (or individual or orga-
nization, if mediation is available to 
the individual or organization under 
State procedures) and the lead agency, 
public agency or EIS provider involved 
agree to extend the time to engage in 
mediation pursuant to paragraph 
(a)(3)(ii) of this section; and 

(2) Include procedures for effective 
implementation of the lead agency’s 
final decision, if needed, including— 

(i) Technical assistance activities; 
(ii) Negotiations; and 
(iii) Corrective actions to achieve 

compliance. 

(c) Complaints filed under this section 
and due process hearings under 
§ 303.430(d). (1) If a written complaint is 
received that is also the subject of a 
due process hearing under § 303.430(d), 
or contains multiple issues of which 
one or more are part of that hearing, 
the State must set aside any part of 
the complaint that is being addressed 
in the due process hearing until the 
conclusion of the hearing. However, 
any issue in the complaint that is not 
a part of the due process hearing must 
be resolved using the time limit and 
procedures described in paragraphs (a) 
and (b) of this section. 

(2) If an issue raised in a complaint 
filed under this section has previously 
been decided in a due process hearing 
involving the same parties— 

(i) The due process hearing decision 
is binding on that issue; and 

(ii) The lead agency must inform the 
complainant to that effect. 

(3) A complaint alleging a lead agen-
cy, public agency, or EIS provider’s 
failure to implement a due process 
hearing decision must be resolved by 
the lead agency. 

(Approved by Office of Management and 
Budget under control number 1820–NEW) 

(Authority: 20 U.S.C. 1439(a)(1)) 

§ 303.434 Filing a complaint. 

(a) An organization or individual 
may file a signed written complaint 
under the procedures described in 
§§ 303.432 and 303.433. 

(b) The complaint must include— 
(1) A statement that the lead agency, 

public agency, or EIS provider has vio-
lated a requirement of part C of the 
Act; 

(2) The facts on which the statement 
is based; 

(3) The signature and contact infor-
mation for the complainant; and 

(4) If alleging violations with respect 
to a specific child— 

(i) The name and address of the resi-
dence of the child; 

(ii) The name of the EIS provider 
serving the child; 

(iii) A description of the nature of 
the problem of the child, including 
facts relating to the problem; and 
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(iv) A proposed resolution of the 
problem to the extent known and avail-
able to the party at the time the com-
plaint is filed. 

(c) The complaint must allege a vio-
lation that occurred not more than one 
year prior to the date that the com-
plaint is received in accordance with 
§ 303.432. 

(d) The party filing the complaint 
must forward a copy of the complaint 
to the public agency or EIS provider 
serving the child at the same time the 
party files the complaint with the lead 
agency. 

(Approved by Office of Management and 
Budget under control number 1820–NEW) 

(Authority: 20 U.S.C. 1439(a)(1)) 

STATES THAT CHOOSE TO ADOPT THE 
PART C DUE PROCESS HEARING PROCE-
DURES UNDER SECTION 639 OF THE 
ACT 

§ 303.435 Appointment of an impartial 
due process hearing officer. 

(a) Qualifications and duties. When-
ever a due process complaint is re-
ceived under § 303.430(d), a due process 
hearing officer must be appointed to 
implement the complaint resolution 
process in this subpart. The person 
must— 

(1) Have knowledge about the provi-
sions of this part and the needs of, and 
early intervention services available 
for, infants and toddlers with disabil-
ities and their families; and 

(2) Perform the following duties: 
(i)(A) Listen to the presentation of 

relevant viewpoints about the due 
process complaint. 

(B) Examine all information relevant 
to the issues. 

(C) Seek to reach a timely resolution 
of the due process complaint. 

(ii) Provide a record of the pro-
ceedings, including a written decision. 

(b) Definition of impartial. (1) Impartial 
means that the due process hearing of-
ficer appointed to implement the due 
process hearing under this part— 

(i) Is not an employee of the lead 
agency or an EIS provider involved in 
the provision of early intervention 
services or care of the child; and 

(ii) Does not have a personal or pro-
fessional interest that would conflict 

with his or her objectivity in imple-
menting the process. 

(2) A person who otherwise qualifies 
under paragraph (b)(1) of this section is 
not an employee of an agency solely 
because the person is paid by the agen-
cy to implement the due process hear-
ing procedures or mediation procedures 
under this part. 

(Authority: 20 U.S.C. 1439(a)(1)) 

§ 303.436 Parental rights in due proc-
ess hearing proceedings. 

(a) General. Each lead agency must 
ensure that the parents of a child re-
ferred to part C are afforded the rights 
in paragraph (b) of this section in the 
due process hearing carried out under 
§ 303.430(d). 

(b) Rights. Any parent involved in a 
due process hearing has the right to— 

(1) Be accompanied and advised by 
counsel and by individuals with special 
knowledge or training with respect to 
early intervention services for infants 
and toddlers with disabilities; 

(2) Present evidence and confront, 
cross-examine, and compel the attend-
ance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the hearing that has not 
been disclosed to the parent at least 
five days before the hearing; 

(4) Obtain a written or electronic ver-
batim transcription of the hearing at 
no cost to the parent; and 

(5) Receive a written copy of the find-
ings of fact and decisions at no cost to 
the parent. 

(Authority: 20 U.S.C. 1439(a)) 

§ 303.437 Convenience of hearings and 
timelines. 

(a) Any due process hearing con-
ducted under this subpart must be car-
ried out at a time and place that is rea-
sonably convenient to the parents. 

(b) Each lead agency must ensure 
that, not later than 30 days after the 
receipt of a parent’s due process com-
plaint, the due process hearing re-
quired under this subpart is completed 
and a written decision mailed to each 
of the parties. 
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