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(B) Make the State’s performance 
plan under § 303.701(a), annual perform-
ance reports under paragraph (b)(2) of 
this section, and the State’s annual re-
ports on the performance of each EIS 
program under paragraph (b)(1)(i)(A) of 
this section available through public 
means, including by posting on the 
Web site of the lead agency, distribu-
tion to the media, and distribution to 
EIS programs. 

(ii) If the State, in meeting the re-
quirements of paragraph (b)(1)(i)(A) of 
this section, collects data through 
State monitoring or sampling, the 
State must include in its public report 
on EIS programs under paragraph 
(b)(1)(i)(A) of this section the most re-
cently available performance data on 
each EIS program and the date the 
data were collected. 

(2) State performance report. The State 
must report annually to the Secretary 
on the performance of the State under 
the State’s performance plan. 

(3) Privacy. The State must not re-
port to the public or the Secretary any 
information on performance that would 
result in the disclosure of personally 
identifiable information about indi-
vidual children, or where the available 
data are insufficient to yield statis-
tically reliable information. 

(Approved by Office of Management and 
Budget under control number 1820–0578) 

(Authority: 20 U.S.C. 1416(b)(2)(B)–(C), 1442) 

§ 303.703 Secretary’s review and deter-
mination regarding State perform-
ance. 

(a) Review. The Secretary annually 
reviews the State’s performance report 
submitted pursuant to § 303.702(b)(2). 

(b) Determination. (1) General. Based 
on the information provided by the 
State in the State’s annual perform-
ance report, information obtained 
through monitoring visits, and any 
other public information made avail-
able, the Secretary determines if the 
State— 

(i) Meets the requirements and pur-
poses of part C of the Act; 

(ii) Needs assistance in implementing 
the requirements of part C of the Act; 

(iii) Needs intervention in imple-
menting the requirements of part C of 
the Act; or 

(iv) Needs substantial intervention in 
implementing the requirements of part 
C of the Act. 

(2) Notice and opportunity for a hear-
ing. (i) For determinations made under 
paragraphs (b)(1)(iii) and (b)(1)(iv) of 
this section, the Secretary provides 
reasonable notice and an opportunity 
for a hearing on those determinations. 

(ii) The hearing described in para-
graph (b)(2)(i) of this section consists of 
an opportunity to meet with the As-
sistant Secretary for Special Education 
and Rehabilitative Services to dem-
onstrate why the Secretary should not 
make the determination described in 
paragraph (b)(1)(iii) or (b)(1)(iv) of this 
section. 

(Authority: 20 U.S.C. 1416(d), 1442) 

§ 303.704 Enforcement. 

(a) Needs assistance. If the Secretary 
determines, for two consecutive years, 
that a State needs assistance under 
§ 303.703(b)(1)(ii) in implementing the 
requirements of part C of the Act, the 
Secretary takes one or more of the fol-
lowing actions: 

(1) Advises the State of available 
sources of technical assistance that 
may help the State address the areas in 
which the State needs assistance, 
which may include assistance from the 
Office of Special Education Programs, 
other offices of the Department of Edu-
cation, other Federal agencies, tech-
nical assistance providers approved by 
the Secretary, and other federally 
funded nonprofit agencies, and requires 
the State to work with appropriate en-
tities. This technical assistance may 
include— 

(i) The provision of advice by experts 
to address the areas in which the State 
needs assistance, including explicit 
plans for addressing the areas of con-
cern within a specified period of time; 

(ii) Assistance in identifying and im-
plementing professional development, 
early intervention service provision 
strategies, and methods of early inter-
vention service provision that are 
based on scientifically based research; 

(iii) Designating and using adminis-
trators, service coordinators, service 
providers, and other personnel from the 
EIS program to provide advice, tech-
nical assistance, and support; and 
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(iv) Devising additional approaches 
to providing technical assistance, such 
as collaborating with institutions of 
higher education, educational service 
agencies, national centers of technical 
assistance supported under part D of 
the Act, and private providers of sci-
entifically based technical assistance. 

(2) Identifies the State as a high-risk 
grantee and imposes special conditions 
on the State’s grant under part C of the 
Act. 

(b) Needs intervention. If the Sec-
retary determines, for three or more 
consecutive years, that a State needs 
intervention under § 303.703(b)(1)(iii) in 
implementing the requirements of part 
C of the Act, the following apply: 

(1) The Secretary may take any of 
the actions described in paragraph (a) 
of this section. 

(2) The Secretary takes one or more 
of the following actions: 

(i) Requires the State to prepare a 
corrective action plan or improvement 
plan if the Secretary determines that 
the State should be able to correct the 
problem within one year. 

(ii) Requires the State to enter into a 
compliance agreement under section 
457 of the General Education Provi-
sions Act, as amended (GEPA), 20 
U.S.C. 1234f, if the Secretary has reason 
to believe that the State cannot cor-
rect the problem within one year. 

(iii) Seeks to recover funds under sec-
tion 452 of GEPA, 20 U.S.C. 1234a. 

(iv) Withholds, in whole or in part, 
any further payments to the State 
under part C of the Act. 

(v) Refers the matter for appropriate 
enforcement action, which may include 
referral to the Department of Justice. 

(c) Needs substantial intervention. Not-
withstanding paragraph (a) or (b) of 
this section, at any time that the Sec-
retary determines that a State needs 
substantial intervention in imple-
menting the requirements of part C of 
the Act or that there is a substantial 
failure to comply with any require-
ment under part C of the Act by the 
lead agency or an EIS program in the 
State, the Secretary takes one or more 
of the following actions: 

(1) Recovers funds under section 452 
of GEPA, 20 U.S.C. 1234a. 

(2) Withholds, in whole or in part, 
any further payments to the State 
under part C of the Act. 

(3) Refers the case to the Office of In-
spector General of the Department of 
Education. 

(4) Refers the matter for appropriate 
enforcement action, which may include 
referral to the Department of Justice. 

(d) Report to Congress. The Secretary 
reports to the Committee on Education 
and Labor of the House of Representa-
tives and the Committee on Health, 
Education, Labor, and Pensions of the 
Senate within 30 days of taking en-
forcement action pursuant to para-
graph (a), (b), or (c) of this section, on 
the specific action taken and the rea-
sons why enforcement action was 
taken. 

(Authority: 20 U.S.C. 1416(e)(1)–(3), 1416(e)(5), 
1442) 

§ 303.705 Withholding funds. 
(a) Opportunity for hearing. Prior to 

withholding any funds under part C of 
the Act, the Secretary provides reason-
able notice and an opportunity for a 
hearing to the lead agency involved, 
pursuant to the procedures in §§ 303.231 
through 303.236. 

(b) Suspension. Pending the outcome 
of any hearing to withhold payments 
under paragraph (a) of this section, the 
Secretary may suspend payments to a 
recipient, suspend the authority of the 
recipient to obligate funds under part C 
of the Act, or both, after the recipient 
has been given reasonable notice and 
an opportunity to show cause why fu-
ture payments or authority to obligate 
funds under part C of the Act should 
not be suspended. 

(c) Nature of withholding. (1) Limita-
tion. If the Secretary determines that 
it is appropriate to withhold further 
payments under section 616(e)(2) or 
(e)(3) of the Act, the Secretary may de-
termine— 

(i) That such withholding will be lim-
ited to programs or projects, or por-
tions of programs or projects, that af-
fected the Secretary’s determination 
under § 303.703(b)(1); or 

(ii) That the lead agency must not 
make further payments of funds under 
part C of the Act to specified State 
agencies, EIS programs or, if the lead 
agency does not provide part C funds to 

VerDate Mar<15>2010 14:02 Jul 23, 2013 Jkt 229137 PO 00000 Frm 00239 Fmt 8010 Sfmt 8010 Y:\SGML\229137.XXX 229137rm
aj

et
te

 o
n 

D
S

K
2T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2020-01-29T16:57:22-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




