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The sample upon which the rec-
ommended provisional passing score is 
based must be large enough to produce 
stable norms. 

(2) In the case of a test that is modi-
fied for use for individuals with disabil-
ities, the test publisher or State 
must— 

(i) Follow guidelines provided in the 
‘‘Testing Individuals with Disabilities’’ 
section of the Standards for Educational 
and Psychological Testing; and 

(ii) Provide documentation of the ap-
propriateness and feasibility of the 
modifications relevant to test perform-
ance. 

(3) In the case of a computer-based 
test, the test publisher or State, as ap-
plicable, must— 

(i) Provide documentation to the 
Secretary that the test complies with 
the basic principles of test construc-
tion and standards of reliability and 
validity as promulgated in the Stand-
ards for Educational and Psychological 
Testing; 

(ii) Provide test administrators with 
instructions for familiarizing test tak-
ers with computer hardware prior to 
test-taking; and 

(iii) Provide two or more parallel, 
equated forms of the test, or, if parallel 
forms are generated from an item pool, 
provide documentation of the methods 
of item selection for alternate forms. 

(b) If a test is designed solely to 
measure the English language com-
petence of non-native speakers of 
English— 

(1) The test must meet the criteria 
set forth in § 668.146(b)(6), (c)(1), (c)(2), 
and (c)(4); and 

(2) The test publisher must rec-
ommend a passing score based on the 
mean score of test takers beyond the 
age of compulsory school attendance 
who completed U.S. high school equiva-
lency programs, formal training pro-
grams, or bilingual vocational pro-
grams. 

Approved by the Office of Management and 
Budget under control number 1845–0049) 

(Authority: 20 U.S.C. 1091(d)) 

§ 668.149 Special provisions for the ap-
proval of assessment procedures for 
individuals with disabilities. 

If no test is reasonably available for 
individuals with disabilities so that no 
test can be approved under §§ 668.146 or 
668.148 for these individuals, the fol-
lowing procedures apply: 

(a) The Secretary considers a modi-
fied test or testing procedure, or in-
strument that has been scientifically 
developed specifically for the purpose 
of evaluating the ability to benefit 
from postsecondary training or edu-
cation of individuals with disabilities 
to be an approved test for purposes of 
this subpart provided that the testing 
procedure or instrument measures both 
basic verbal and quantitative skills at 
the secondary school level. 

(b) The Secretary considers the pass-
ing scores for these testing procedures 
or instruments to be those rec-
ommended by the test publisher or 
State, as applicable. 

(c) The test publisher or State, as ap-
plicable, must— 

(1) Maintain appropriate documenta-
tion, including a description of the pro-
cedures or instruments, their content 
domains, technical properties, and 
scoring procedures; and 

(2) Require the test administrator 
to— 

(i) Use the procedures or instruments 
in accordance with instructions pro-
vided by the test publisher or State, as 
applicable; and 

(ii) Use the passing scores rec-
ommended by the test publisher or 
State, as applicable. 

Approved by the Office of Management and 
Budget under control number 1845–0049) 

(Authority: 20 U.S.C. 1091(d)) 

§ 668.150 Agreement between the Sec-
retary and a test publisher or a 
State. 

(a) If the Secretary approves a test 
under this subpart, the test publisher 
or the State that submitted the test 
must enter into an agreement with the 
Secretary that contains the provisions 
set forth in paragraph (b) of this sec-
tion before an institution may use the 
test to determine a student’s eligibility 
for title IV, HEA program funds. 
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(b) The agreement between a test 
publisher or a State, as applicable, and 
the Secretary provides that the test 
publisher or the State, as applicable, 
must— 

(1) Allow only test administrators 
that it certifies to give its test; 

(2) Require each test administrator it 
certifies to— 

(i) Provide the test publisher or the 
State, as applicable, with a certifi-
cation statement that indicates he or 
she is not currently decertified; and 

(ii) Notify the test publisher or the 
State, as applicable, immediately if 
any other test publisher or State decer-
tifies the test administrator; 

(3) Only certify test administrators 
who— 

(i) Have the necessary training, 
knowledge, and skill to test students in 
accordance with the test publisher’s or 
the State’s testing requirements; 

(ii) Have the ability and facilities to 
keep its test secure against disclosure 
or release; and 

(iii) Have not been decertified within 
the last three years by any test pub-
lisher or State; 

(4) Decertify a test administrator for 
a period of three years if the test pub-
lisher or the State finds that the test 
administrator— 

(i) Has failed to give its test in ac-
cordance with the test publisher’s or 
the State’s instructions; 

(ii) Has not kept the test secure; 
(iii) Has compromised the integrity 

of the testing process; or 
(iv) Has given the test in violation of 

the provisions contained in § 668.151; 
(5) Reevaluate the qualifications of a 

test administrator who has been decer-
tified by another test publisher or 
State and determine whether to con-
tinue the test administrator’s certifi-
cation or to decertify the test adminis-
trator; 

(6) Immediately notify the test ad-
ministrator, the Secretary, and the in-
stitutions where the test administrator 
previously administered approved tests 
when the test publisher or the State 
decertifies a test administrator; 

(7)(i) Review the test results of the 
tests administered by a decertified test 
administrator and determine which 
tests may have been improperly admin-

istered during the five (5) year period 
preceding the date of decertification; 

(ii) Immediately notify the affected 
institutions and students or prospec-
tive students; and 

(iii) Provide a report to the Secretary 
on the results of the review and the no-
tifications provided to institutions and 
students or prospective students; 

(8) Report to the Secretary if the test 
publisher or the State certifies a pre-
viously decertified test administrator 
after the three year period specified in 
paragraph (b)(4) of this section; 

(9) Score a test answer sheet that it 
receives from a test administrator; 

(10) If a computer-based test is used, 
provide the test administrator with 
software that will— 

(i) Immediately generate a score re-
port for each test taker; 

(ii) Allow the test administrator to 
send to the test publisher or the State, 
as applicable, a record of the test tak-
er’s performance on each test item and 
the test taker’s test scores using a data 
transfer method that is encrypted and 
secure; and 

(iii) Prohibit any changes in test 
taker responses or test scores; 

(11) Promptly send to the student and 
the institution the student indicated 
he or she is attending or scheduled to 
attend a notice stating the student’s 
score for the test and whether or not 
the student passed the test; 

(12) Keep each test answer sheet or 
electronic record forwarded for scoring 
and all other documents forwarded by 
the test administrator with regard to 
the test for a period of three years 
from the date the analysis of the tests 
results, described in paragraph (b)(13) 
of this section, was sent to the Sec-
retary; 

(13) Analyze the test scores of stu-
dents who take the test to determine 
whether the test scores and data 
produce any irregular pattern that 
raises an inference that the tests were 
not being properly administered, and 
provide the Secretary with a copy of 
this analysis within 18 months after 
the test was approved and every 18 
months thereafter during the period of 
test approval; 

(14) Upon request, give the Secretary, 
a State agency, an accrediting agency, 
and law enforcement agencies access to 
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test records or other documents related 
to an audit, investigation, or program 
review of an institution, the test pub-
lisher, or a test administrator; 

(15) Immediately report to the Sec-
retary if the test publisher or the State 
finds any credible information indi-
cating that a test has been com-
promised; 

(16) Immediately report to the Office 
of Inspector General of the Department 
of Education for investigation if the 
test publisher or the State finds any 
credible information indicating that a 
test administrator or institution may 
have engaged in civil or criminal fraud, 
or other misconduct; and 

(17) Require a test administrator who 
provides a test to an individual with a 
disability who requires an accommoda-
tion in the test’s administration to re-
port to the test publisher or the State 
within the time period specified in 
§ 668.151(b)(2) or § 668.152(b)(2), as appli-
cable, the nature of the disability and 
the accommodations that were pro-
vided. 

(c)(1) The Secretary may terminate 
an agreement with a test publisher or a 
State, as applicable, if the test pub-
lisher or the State fails to carry out 
the terms of the agreement described 
in paragraph (b) of this section. 

(2) Before terminating the agree-
ment, the Secretary gives the test pub-
lisher or the State, as applicable, the 
opportunity to show that it has not 
failed to carry out the terms of its 
agreement. 

(3) If the Secretary terminates an 
agreement with a test publisher or a 
State under this section, the Secretary 
publishes a notice in the FEDERAL REG-
ISTER specifying when institutions may 
no longer use the test publisher’s or 
the State’s test(s) for purposes of de-
termining a student’s eligibility for 
title IV, HEA program funds. 

Approved by the Office of Management and 
Budget under control number 1845–0049) 

(Authority: 20 U.S.C. 1091(d)) 

§ 668.151 Administration of tests. 
(a)(1) To establish a student’s eligi-

bility for title IV, HEA program funds 
under this subpart, an institution must 
select a test administrator to give an 
approved test. 

(2) An institution may use the results 
of an approved test it received from an 
approved test publisher or assessment 
center to determine a student’s eligi-
bility to receive title IV, HEA program 
funds if the test was independently ad-
ministered and properly administered 
in accordance with this subpart. 

(b) The Secretary considers that a 
test is independently administered if 
the test is— 

(1) Given at an assessment center by 
a certified test administrator who is an 
employee of the center; or 

(2) Given by an independent test ad-
ministrator who maintains the test at 
a secure location and submits the test 
for scoring by the test publisher or the 
State or, for a computer-based test, a 
record of the test scores, within two 
business days of administering the 
test. 

(c) The Secretary considers that a 
test is not independently administered 
if an institution— 

(1) Compromises test security or test-
ing procedures; 

(2) Pays a test administrator a bonus, 
commission, or any other incentive 
based upon the test scores or pass rates 
of its students who take the test; or 

(3) Otherwise interferes with the test 
administrator’s independence or test 
administration. 

(d) The Secretary considers that a 
test is properly administered if the test 
administrator— 

(1) Is certified by the test publisher 
or the State, as applicable, to give the 
test publisher’s or the State’s test; 

(2) Administers the test in accord-
ance with instructions provided by the 
test publisher or the State, as applica-
ble, and in a manner that ensures the 
integrity and security of the test; 

(3) Makes the test available only to a 
test-taker, and then only during a reg-
ularly scheduled test; 

(4) Secures the test against disclo-
sure or release; and 

(5) Submits the completed test or, for 
a computer-based test, a record of test 
scores, to the test publisher or the 
State, as applicable, within the time 
period specified in § 668.152(b) or para-
graph (b)(2) of this section, as appro-
priate, and in accordance with the test 
publisher’s or the State’s instructions. 
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