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(f) Adverse information. If the deciding 
official considers information in addi-
tion to the evidence described in the 
notice of the Secretary’s determination 
that is adverse to the guaranty agen-
cy’s position on appeal, the deciding of-
ficial informs the agency and provides 
it a reasonable opportunity to respond 
to the information without regard to 
the period referred to in paragraph 
(d)(2) of this section. 

(g) Decision. (1) The deciding official 
issues a written decision on the guar-
anty agency’s appeal within 45 days of 
the date on which the information de-
scribed in paragraphs (d)(4) and 
(d)(5)(ii) of this section is received, or 
the oral argument referred to in para-
graph (d)(5) of this section is held, 
whichever is later. The deciding offi-
cial mails the decision to the guaranty 
agency by certified mail, return receipt 
requested. The decision of the deciding 
official becomes the final decision of 
the Secretary 30 days after the decid-
ing official issues it. In the case of a 
determination that a guaranty agency 
must return Federal funds, if the decid-
ing official does not issue a decision 
within the prescribed period, the agen-
cy is no longer required to take the ac-
tions described in paragraph (c)(2)(v) of 
this section. 

(2) A guaranty agency may not seek 
judicial review of the Secretary’s de-
termination to require the return of 
Federal funds or assets until the decid-
ing official issues a decision. 

(3) The deciding official’s written de-
cision includes the basis for the deci-
sion. The deciding official bases the de-
cision only on evidence described in 
the notice of the Secretary’s deter-
mination and on information properly 
submitted and considered by the decid-
ing official under this section. The de-
ciding official is bound by all applica-
ble statutes and regulations and may 
neither waive them nor rule them in-
valid. 

(h) Collection of Federal funds or as-
sets. (1) If the deciding official’s final 
decision requires the guaranty agency 
to return Federal funds, or requires the 
guaranty agency to require the return 
of Federal funds or assets to the agen-
cy or to the Secretary, the decision 
states a new date for compliance with 
the decision. The new date is no earlier 

than the date on which the decision be-
comes the final decision of the Sec-
retary. 

(2) If the guaranty agency fails to 
comply with the decision, the Sec-
retary may recover the Federal funds 
from any funds due the agency from 
the Department without any further 
notice or procedure and may take any 
other action permitted or authorized 
by law to compel compliance. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

[64 FR 58632, Oct. 29, 1999] 

§ 682.418 [Reserved] 

§ 682.419 Guaranty agency Federal 
Fund. 

(a) Establishment and control. A guar-
anty agency must establish and main-
tain a Federal Student Loan Reserve 
Fund (referred to as the ‘‘Federal 
Fund’’) to be used only as permitted 
under paragraph (c) of this section. The 
assets of the Federal Fund and the 
earnings on those assets are, at all 
times, the property of the United 
States. The guaranty agency must ex-
ercise the level of care required of a fi-
duciary charged with the duty of pro-
tecting, investing, and administering 
the money of others. 

(b) Deposits. The agency must deposit 
into the Federal Fund— 

(1) All funds, securities, and other 
liquid assets of the reserve fund that 
existed under § 682.410; 

(2) The total amount of insurance 
premiums or Federal default fees col-
lected; 

(3) Federal payments for default, 
bankruptcy, death, disability, closed 
school, false certification, and other 
claims; 

(4) Federal payments for supple-
mental preclaims assistance activities 
performed before October 1, 1998; 

(5) 70 percent of administrative cost 
allowances received on or after October 
1, 1998 for loans upon which insurance 
was issued before October 1, 1998; 

(6) All funds received by the guaranty 
agency from any source on FFEL Pro-
gram loans on which a claim has been 
paid, within 48 hours of receipt of those 
funds, minus the portion the agency is 
authorized to deposit in its Operating 
Fund; 
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(7) Investment earnings on the Fed-
eral Fund; 

(8) Revenue derived from the Federal 
portion of a nonliquid asset; and 

(9) Other funds received by the guar-
anty agency from any source that are 
specifically designated for deposit in 
the Federal Fund. 

(c) Uses. A guaranty agency may use 
the assets of the Federal Fund only— 

(1) To pay insurance claims; 
(2) To transfer default aversion fees 

to the agency’s Operating Fund; 
(3) To transfer account maintenance 

fees to the agency’s Operating Fund, if 
directed by the Secretary; 

(4) To refund payments made by or 
on behalf of a borrower on a loan that 
has been discharged in accordance with 
§ 682.402; 

(5) To pay the Secretary’s share of 
borrower payments, in accordance with 
§ 682.404(g); 

(6) For transfers to the agency’s Op-
erating Fund, pursuant to section 
422A(f) of the Act; 

(7) To refund insurance premiums or 
Federal default fees related to loans 
cancelled or refunded, in whole or in 
part; 

(8) To return to the Secretary por-
tions of the Federal Fund required to 
be returned by the Act; and 

(9) For any other purpose authorized 
by the Secretary. 

(d) Prohibition against prepayment. A 
guaranty agency may not prepay obli-
gations of the Federal Fund unless it 
demonstrates, to the satisfaction of the 
Secretary, that the prepayment is in 
the best interests of the United States. 

(e) Minimum Federal Fund level. The 
guaranty agency must maintain a min-
imum Federal Fund level equal to at 
least 0.25 percent of its insured original 
principal amount of loans outstanding. 

(f) Definitions. For purposes of this 
section— 

(1) Federal Fund level means the total 
of Federal Fund assets identified in 
paragraph (b) of this section plus the 
amount of funds transferred from the 
Federal Fund that are in the Operating 
Fund, using an accrual basis of ac-
counting. 

(2) Original principal amount of loans 
outstanding means— 

(i) The sum of— 

(A) The original principal amount of 
all loans guaranteed by the agency; 
and 

(B) The original principal amount of 
any loans on which the guarantee was 
transferred to the agency from another 
guarantor, excluding loan guarantees 
transferred to another agency pursuant 
to a plan of the Secretary in response 
to the insolvency of the agency; 

(ii) Minus the original principal 
amount of all loans on which— 

(A) The loan guarantee was can-
celled; 

(B) The loan guarantee was trans-
ferred to another agency; 

(C) Payment in full has been made by 
the borrower; 

(D) Reinsurance coverage has been 
lost and cannot be regained; and 

(E) The agency paid claims. 

(Authority: 20 U.S.C. 1072–1) 

[64 FR 58634, Oct. 29, 1999, as amended at 71 
FR 45708, Aug. 9, 2006; 78 FR 65820, Nov. 1, 
2013] 

§§ 682.420–682.422 [Reserved] 

§ 682.423 Guaranty agency Operating 
Fund. 

(a) Establishment and control. A guar-
anty agency must establish and main-
tain an Operating Fund in an account 
separate from the Federal Fund. Ex-
cept for funds that may have been 
transferred from the Federal Fund, the 
Operating Fund is considered the prop-
erty of the guaranty agency. 

(b) Deposits. The guaranty agency 
must deposit into the Operating 
Fund— 

(1) Amounts authorized by the Sec-
retary to be transferred from the Fed-
eral Fund; 

(2) Account maintenance fees; 
(3) Loan processing and issuance fees; 
(4) Default aversion fees; 
(5) 30 percent of administrative cost 

allowances received on or after October 
1, 1998 for loans upon which insurance 
was issued before October 1, 1998; 

(6) The portion of the amounts col-
lected on defaulted loans that remains 
after the Secretary’s share of collec-
tions has been paid and the com-
plement of the reinsurance percentage 
has been deposited into the Federal 
Fund; 
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