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36 CFR Ch. I (7–1–14 Edition) § 51.73 

Subpart I—Concession Contract 
Provisions 

§ 51.73 What is the term of a conces-
sion contract? 

A concession contract will generally 
be awarded for a term of 10 years or 
less unless the Director determines 
that the contract terms and condi-
tions, including the required construc-
tion of capital improvements, warrant 
a longer term. It is the policy of the 
Director under these requirements that 
the term of concession contracts 
should be as short as is prudent, taking 
into account the financial require-
ments of the concession contract, re-
source protection and visitor needs, 
and other factors the Director may 
deem appropriate. In no event will a 
concession contract have a term of 
more than 20 years (unless extended in 
accordance with this part). 

§ 51.74 When may a concession con-
tract be terminated by the Direc-
tor? 

Concession contracts will contain ap-
propriate provisions for suspension of 
operations under a concession contract 
and for termination of a concession 
contract by the Director for default, 
including, without limitation, unsatis-
factory performance, or termination 
when necessary to achieve the purposes 
of the 1998 Act. The purposes of the 1998 
Act include, but are not limited to, 
protecting, conserving, and preserving 
park area resources and providing nec-
essary and appropriate visitor services 
in park areas. 

§ 51.75 May the Director segment or 
split concession contracts? 

The Director may not segment or 
otherwise split visitor services author-
ized or required under a single conces-
sion contract into separate concession 
contracts if the purpose of such action 
is to establish a concession contract 
with anticipated annual gross receipts 
of less than $500,000. 

§ 51.76 May the Director include in a 
concession contract or otherwise 
grant a concessioner a preferential 
right to provide new or additional 
visitor services? 

The Director may not include a pro-
vision in a concession contract or oth-
erwise grant a concessioner a pref-
erential right to provide new or addi-
tional visitor services under the terms 
of a concession contract or otherwise. 
For the purpose of this section, a 
‘‘preferential right to new or additional 
services’’ means a right of a conces-
sioner to a preference (in the nature of 
a right of first refusal or otherwise) to 
provide new or additional visitor serv-
ices in a park area beyond those al-
ready provided by the concessioner 
under the terms of a concession con-
tract. A concession contract may be 
amended to authorize the concessioner 
to provide minor additional visitor 
services that are a reasonable exten-
sion of the existing services. A conces-
sioner that is allocated park area en-
trance, user days or similar resource 
use allocations for the purposes of a 
concession contract will not obtain any 
contractual or other rights to continu-
ation of a particular allocation level 
pursuant to the terms of a concession 
contract or otherwise. Such allocations 
will be made, withdrawn and/or ad-
justed by the Director from time to 
time in furtherance of the purposes of 
this part. 

§ 51.77 Will a concession contract pro-
vide a concessioner an exclusive 
right to provide visitor services? 

Concession contracts will not provide 
in any manner an exclusive right to 
provide all or certain types of visitor 
services in a park area. The Director 
may limit the number of concession 
contracts to be awarded for the con-
duct of visitor services in a particular 
park area in furtherance of the pur-
poses described in this part. 

§ 51.78 Will a concession contract re-
quire a franchise fee and will the 
franchise fee be subject to adjust-
ment? 

(a) Concession contracts will provide 
for payment to the government of a 
franchise fee or other monetary consid-
eration as determined by the Director 
upon consideration of the probable 
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value to the concessioner of the privi-
leges granted by the contract involved. 
This probable value will be based upon 
a reasonable opportunity for net profit 
in relation to capital invested and the 
obligations of the contract. Consider-
ation of revenue to the United States 
shall be subordinate to the objectives 
of protecting and preserving park areas 
and of providing necessary and appro-
priate visitor services at reasonable 
rates. 

(b) The franchise fee contained in a 
concession contract with a term of 5 
years or less may not be adjusted dur-
ing the term of the contract. Conces-
sion contracts with a term of more 
than 5 years will contain a provision 
that provides for adjustment of the 
contract’s established franchise fee at 
the request of the concessioner or the 
Director. An adjustment will occur if 
the concessioner and the Director mu-
tually determine that extraordinary, 
unanticipated changes occurred after 
the effective date of the contract that 
have affected or will significantly af-
fect the probable value of the privi-
leges granted by the contract. The con-
cession contract will provide for arbi-
tration if the Director and a conces-
sioner cannot agree upon an appro-
priate adjustment to the franchise fee 
that reflects the extraordinary, unan-
ticipated changes determined by the 
concessioner and the Director. 

§ 51.79 May the Director waive pay-
ment of a franchise fee or other 
payments? 

The Director may not waive the con-
cessioner’s payment of a franchise fee 
or other payments or consideration re-
quired by a concession contract, except 
that a franchise fee may be waived in 
part by the Director pursuant to ad-
ministrative guidelines that may allow 
for a partial franchise fee waiver in 
recognition of exceptional performance 
by a concessioner under the terms of a 
concession contract. A concessioner 
will have no right to require the par-
tial waiver of a franchise fee under this 
authority or under any related admin-
istrative guidelines. 

§ 51.80 How will the Director establish 
franchise fees for multiple outfitter 
and guide concession contracts in 
the same park area? 

If the Director awards more than one 
outfitter and guide concession contract 
that authorizes or requires the conces-
sioners to provide the same or similar 
visitor services at the same approxi-
mate location or utilizing the same re-
source within a single park area, the 
Director will establish franchise fees 
for those concession contracts that are 
comparable. In establishing these com-
parable franchise fees, the Director 
will take into account, as appropriate, 
variations in the nature and type of 
visitor services authorized by par-
ticular concession contracts, including, 
but not limited to, length of the visitor 
experience, type of equipment utilized, 
relative expense levels, and other rel-
evant factors. The terms and condi-
tions of an existing concession con-
tract will not be subject to modifica-
tion or open to renegotiation by the 
Director because of the award of a new 
concession contract at the same ap-
proximate location or utilizing the 
same resource. 

§ 51.81 May the Director include ‘‘spe-
cial account’’ provisions in conces-
sion contracts? 

(a) The Director may not include in 
concession contracts ‘‘special account’’ 
provisions, that is, contract provisions 
which require or authorize a conces-
sioner to undertake with a specified 
percentage of the concessioner’s gross 
receipts the construction of real prop-
erty improvements, including, without 
limitation, capital improvements on 
park lands. The construction of capital 
improvements will be undertaken only 
pursuant to the leasehold surrender in-
terest provisions of this part and the 
applicable concession contract. 

(b) Concession contracts may contain 
provisions that require the conces-
sioner to set aside a percentage of its 
gross receipts or other funds in a repair 
and maintenance reserve to be used at 
the direction of the Director solely for 
maintenance and repair of real prop-
erty improvements located in park 
areas and utilized by the concessioner 
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