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or any modification thereof. If the mo-
tion is granted, the disciplinary pro-
ceeding shall resume under such sched-
ule as may be established by the hear-
ing officer.

(c) Contents of motion for reactivation.
A motion by the practitioner for reac-
tivation alleging that a practitioner
has recovered from a prior disability or
addiction shall be accompanied by all
available medical reports or similar
documents relating thereto. The hear-
ing officer may require the practi-
tioner to present such other informa-
tion as is necessary.

(d) OED Director’s motion to resume
disciplinary proceeding held in abeyance.
(1) The OED Director, having good
cause to believe a practitioner is no
longer incapacitated, may file a mo-
tion requesting the hearing officer to
terminate a prior order holding in
abeyance any pending proceeding be-
cause of the practitioner’s disability or
addiction. The hearing officer shall de-
cide the matter presented by the OED
Director’s motion hereunder based on
the affidavits and other admissible evi-
dence attached to the OED Director’s
motion and the practitioner’s response.
The OED Director bears the burden of
showing by clear and convincing evi-
dence that the practitioner is able to
defend himself or herself. If there is
any genuine issue as to one or more
material facts, the hearing officer will
hold an evidentiary hearing.

(2) The hearing officer, upon receipt
of the OED Director’s motion under
paragraph (d)(1) of this section, may di-
rect the practitioner to file a response.
If the hearing officer requires the prac-
titioner to file a response, the practi-
tioner must present clear and con-
vincing evidence that the prior self-al-
leged disability or addiction continues
to make it impossible for the practi-
tioner to defend himself or herself in
the underlying proceeding being held in
abeyance.

(e) Action by the hearing officer. If, in
deciding a motion under paragraph (b)
or (d) of this section, the hearing offi-
cer determines that there is good cause
to believe the practitioner is not inca-
pacitated from defending himself or
herself, or is not incapacitated from
practicing before the Office, the hear-
ing officer shall take such action as is

37 CFR Ch. | (7-1-14 Edition)

deemed appropriate, including the
entry of an order directing the reac-
tivation of the practitioner and re-
sumption of the disciplinary pro-
ceeding.

§11.29 Reciprocal transfer or initial
transfer to disability inactive sta-
tus.

(a) Notification of OED Director. (1)
Transfer to disability inactive status
in another jurisdiction as grounds for
reciprocal transfer by the Office. With-
in thirty days of being transferred to
disability inactive status in another ju-
risdiction, a practitioner subject to the
disciplinary jurisdiction of the Office
shall notify the OED Director in writ-
ing of the transfer. Upon notification
from any source that a practitioner
subject to the disciplinary jurisdiction
of the Office has been transferred to
disability inactive status in another ju-
risdiction, the OED Director shall ob-
tain a certified copy of the order. The
OED Director shall file with the
USPTO Director:

(i) The order;

(ii) A request that the practitioner be
transferred to disability inactive sta-
tus, including the specific grounds
therefor; and

(iii) A request that the USPTO Direc-
tor issue a notice and order as set forth
in paragraph (b) of this section.

(2) Involuntary commitment, adjudica-
tion of incompetency or court ordered
placement under guardianship or con-
servatorship as grounds for initial trans-
fer to disability inactive status. Within
thirty days of being judicially declared
incompetent, being judicially ordered
to be involuntarily committed after a
hearing on the grounds of incom-
petency or disability, or being placed
by court order under guardianship or
conservatorship in another jurisdic-
tion, a practitioner subject to the dis-
ciplinary jurisdiction of the Office
shall notify the OED Director in writ-
ing of such judicial action. Upon notifi-
cation from any source that a practi-
tioner subject to the disciplinary juris-
diction of the Office has been subject to
such judicial action, the OED Director
shall obtain a certified copy of the
order. The OED Director shall file with
the USPTO Director:

(i) The order;
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(ii) A request that the practitioner be
transferred to disability inactive sta-
tus, including the specific grounds
therefor; and

(iii) A request that the USPTO Direc-
tor issue a notice and order as set forth
in paragraph (b) of this section.

(b) Notice served on practitioner. Upon
receipt of a certified copy of an order
or declaration issued by another juris-
diction demonstrating that a practi-
tioner subject to the disciplinary juris-
diction of the Office has been trans-
ferred to disability inactive status, ju-
dicially declared incompetent, judi-
cially ordered to be involuntarily com-
mitted after a judicial hearing on the
grounds of incompetency or disability,
or placed by court order under guard-
ianship or conservatorship, together
with the OED Director’s request, the
USPTO Director shall issue a notice,
comporting with §11.35, directed to the
practitioner containing:

(1) A copy of the order or declaration
from the other jurisdiction,

(2) A copy of the OED Director’s re-
quest; and

(3) An order directing the practi-
tioner to file a response with the
USPTO Director and the OED Director,
within 30 days from the date of the no-
tice, establishing a genuine issue of
material fact supported by an affidavit
and predicated upon the grounds set
forth in §11.29(d) (1) through (4) that a
transfer to disability inactive status
would be unwarranted and the reasons
therefor.

(c) Effect of stay of transfer, judicially
declared incompetence, judicially ordered
involuntarily commitment on the grounds
of incompetency or disability, or court-or-
dered placement under guardianship or
conservatorship. In the event the trans-
fer, judicially declared incompetence,
judicially ordered involuntary commit-
ment on the grounds of incompetency
or disability, or court-ordered place-
ment under guardianship or con-
servatorship in the other jurisdiction
has been stayed there, any reciprocal
transfer or transfer by the Office may
be deferred until the stay expires.

(d) Hearing and transfer to disability
inactive status. The request for transfer
to disability inactive status shall be
heard by the USPTO Director on the
documentary record unless the USPTO

§11.29

Director determines that there is a
genuine issue of material fact, in which
case the USPTO Director may deny the
request. Upon the expiration of 30 days
from the date of the notice pursuant to
the provisions of paragraph (b) of this
section, the USPTO Director shall con-
sider any timely filed response and im-
pose the identical transfer to disability
inactive status based on the practi-
tioner’s transfer to disability status in
another jurisdiction, or shall transfer
the practitioner to disability inactive
status based on judicially declared in-
competence, judicially ordered invol-
untary commitment on the grounds of
incompetency or disability, or court-
ordered placement under guardianship
or conservatorship, unless the practi-
tioner demonstrates by clear and con-
vincing evidence, or the USPTO Direc-
tor finds there is a genuine issue of ma-
terial fact by clear and convincing evi-
dence that:

(1) The procedure was so lacking in
notice or opportunity to be heard as to
constitute a deprivation of due process;

(2) There was such infirmity of proof
establishing the transfer to disability
status, judicial declaration of incom-
petence, judicial order for involuntary
commitment on the grounds of incom-
petency or disability, or placement by
court order under guardianship or con-
servatorship that the USPTO Director
could not, consistent with Office’s
duty, accept as final the conclusion on
that subject;

(3) The imposition of the same dis-
ability status or transfer to disability
status by the USPTO Director would
result in grave injustice; or

(4) The practitioner is not the indi-
vidual transferred to disability status,
judicially declared incompetent, judi-
cially ordered for involuntary commit-
ment on the grounds of incompetency
or disability, or placed by court order
under guardianship or conservatorship.

(5) If the USPTO Director determines
that there is no genuine issue of mate-
rial fact with regard to any of the ele-
ments of paragraphs (d)(1) through (4)
of this section, the USPTO Director
shall enter an appropriate final order.
If the USPTO Director is unable to
make that determination because there
is a genuine issue of material fact, the
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USPTO Director shall enter an appro-
priate order dismissing the OED Direc-
tor’s request for such reason.

(e) Adjudication in other jurisdiction.
In all other aspects, a final adjudica-
tion in another jurisdiction that a
practitioner be transferred to dis-
ability inactive status, is judicially de-
clared incompetent, is judicially or-
dered to be involuntarily committed on
the grounds of incompetency or dis-
ability, or is placed by court order
under guardianship or conservatorship
shall establish the disability for pur-
poses of a reciprocal transfer to or
transfer to disability status before the
Office.

(f) A practitioner who is transferred
to disability inactive status under this
section shall be deemed to have been
refused recognition to practice before
the Office for purposes of 35 U.S.C. 32.

(g) Order imposing reciprocal transfer to
disability inactive status or order impos-
ing initial transfer to disability inactive
status. An order by the USPTO Director
imposing reciprocal transfer to dis-
ability inactive status, or transferring
a practitioner to disability inactive
status shall be effective immediately,
and shall be for an indefinite period
until further order of the USPTO Di-
rector. A copy of the order transferring
a practitioner to disability inactive
status shall be served upon the practi-
tioner, the practitioner’s guardian,
and/or the director of the institution to
which the practitioner has been com-
mitted in the manner the USPTO Di-
rector may direct. A practitioner recip-
rocally transferred or transferred to
disability inactive status shall comply
with the provisions of §11.58, and shall
not engage in practice before the Office
in patent, trademark and other non-
patent law unless and until reinstated
to active status.

(h) Confidentiality of proceeding; Or-
ders to be public—(1) Confidentiality of
proceeding. All proceedings under this
section involving allegations of dis-
ability of a practitioner shall be kept
confidential until and unless the
USPTO Director enters an order recip-
rocally transferring or transferring the
practitioner to disability inactive sta-
tus.

(2) Orders to be public. The OED Direc-
tor shall publicize any reciprocal trans-
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fer to disability inactive status or
transfer to disability inactive status in
the same manner as for the imposition
of public discipline.

(i) Employment of practitioners on dis-
ability inactive status. A practitioner on
disability inactive status must seek
permission from the OED Director to
engage in an activity authorized under
§11.58(e). Permission will be granted
only if the practitioner has complied
with all the conditions of §§11.58(a)
through 11.58(d) applicable to disability
inactive status. In the event that per-
mission is granted, the practitioner
shall fully comply with the provisions
of §11.58(e).

(j) Reinstatement from disability inac-
tive status. (1) Generally. No practi-
tioner reciprocally transferred or
transferred to disability inactive sta-
tus under this section may resume ac-
tive status except by order of the OED
Director.

(2) Petition. A practitioner recip-
rocally transferred or transferred to
disability inactive status shall be enti-
tled to petition the OED Director for
transfer to active status once a year,
or at whatever shorter intervals the
USPTO Director may direct in the
order transferring or reciprocally
transferring the practitioner to dis-
ability inactive status or any modifica-
tion thereof.

(3) Examination. Upon the filing of a
petition for transfer to active status,
the OED Director may take or direct
whatever action is deemed necessary or
proper to determine whether the inca-
pacity has been removed, including a
direction for an examination of the
practitioner by qualified medical or
psychological experts designated by
the OED Director. The expense of the
examination shall be paid and borne by
the practitioner.

(4) Required disclosure, waiver of privi-
lege. With the filing of a petition for re-
instatement to active status, the prac-
titioner shall be required to disclose
the name of each psychiatrist, psychol-
ogist, physician and hospital or other
institution by whom or in which the
practitioner has been examined or
treated for the disability since the
transfer to disability inactive status.
The practitioner shall furnish to the
OED Director written consent to the
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release of information and records re-
lating to the incapacity if requested by
the OED Director.

(5) Learning in the law, examination.
The OED Director may direct that the
practitioner establish proof of com-
petence and learning in law, which
proof may include passing the registra-
tion examination.

(6) Granting of petition for transfer to
active status. The OED Director shall
grant the petition for transfer to active
status upon a showing by clear and
convincing evidence that the inca-
pacity has been removed.

(7T) Reinstatement in other jurisdiction.
If a practitioner is reciprocally trans-
ferred to disability inactive status on
the basis of a transfer to disability in-
active status in another jurisdiction,
the OED Director may dispense with
further evidence that the disability has
been removed and may immediately di-
rect reinstatement to active status
upon such terms as are deemed proper
and advisable.

(8) Judicial declaration of competency.
If a practitioner is transferred to dis-
ability inactive status on the basis of a
judicially declared incompetence, judi-
cially ordered involuntary commit-
ment on the grounds of incompetency
or disability, or court-ordered place-
ment under guardianship or con-
servatorship has been declared to be
competent, the OED Director may dis-
pense with further evidence that the
incapacity to practice law has been re-
moved and may immediately direct re-
instatement to active status.

§§11.30-11.31 [Reserved]

§11.32 Instituting a disciplinary pro-
ceeding.

If after conducting an investigation
under §11.22(a), the OED Director is of
the opinion that grounds exist for dis-
cipline under §11.19(b), the OED Direc-
tor, after complying where necessary
with the provisions of 5 U.S.C. 558(c),
may convene a meeting of a panel of
the Committee on Discipline. If con-
vened, the panel of the Committee on
Discipline shall then determine as
specified in §11.23(b) whether there is
probable cause to bring disciplinary
charges. If the panel of the Committee
on Discipline determines that probable

§11.35

cause exists to bring charges, the OED
Director may institute a disciplinary
proceeding by filing a complaint under
§11.34.

[78 FR 20201, Apr. 3, 2013]
§11.33 [Reserved]

§11.34 Complaint.

(a) A complaint instituting a discipli-
nary proceeding shall:

(1) Name the person who is the sub-
ject of the complaint who may then be
referred to as the ‘‘respondent’’;

(2) Give a plain and concise descrip-
tion of the respondent’s alleged
grounds for discipline;

(3) State the place and time, not less
than thirty days from the date the
complaint is filed, for filing an answer
by the respondent;

(4) State that a decision by default
may be entered if an answer is not
timely filed by the respondent; and

(5) Be signed by the OED Director.

(b) A complaint will be deemed suffi-
cient if it fairly informs the respondent
of any grounds for discipline, and
where applicable, the USPTO Rules of
Professional Conduct that form the
basis for the disciplinary proceeding so
that the respondent is able to ade-
quately prepare a defense.

(c) The complaint shall be filed in the
manner prescribed by the USPTO Di-
rector.

(d) Time for filing a complaint. A com-
plaint shall be filed within one year
after the date on which the OED Direc-
tor receives a grievance forming the
basis of the complaint. No complaint
shall be filed more than ten years after
the date on which the misconduct
forming the basis for the proceeding
occurred.

(e) Tolling agreements. The one-year
period for filing a complaint under
paragraph (d) of this section shall be
tolled if the involved practitioner and
the OED Director agree in writing to
such tolling.

[73 FR 47689, Aug. 14, 2008, as amended at 77

FR 45251, July 31, 2012; 78 FR 20201, Apr. 3,
2013]

§11.35 Service of complaint.

(a) A complaint may be served on a
respondent in any of the following
methods:
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