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(iii) Sales and use taxes, shipping, 
and credit card and fulfillment service 
fees actually paid to unrelated third 
parties; provided that: 

(A) The fact that a transaction is 
consummated on a different page than 
the page/location where a potential 
customer responds to a ‘‘buy button’’ 
or other purchase opportunity for a 
product or service advertised directly 
through such player, pages or adver-
tisements shall not render such pur-
chase outside the scope of Subscription 
Service Revenues hereunder, and 

(B) Monies and other consideration 
paid by or on behalf of subscribers for 
software or any other access device 
owned by Licensee (or any subsidiary 
or other affiliate of the Licensee, but 
excluding, for the avoidance of doubt, 
any entity that sells a third-party 
product, whether or not bearing the Li-
censee’s brand) to access the Licensee’s 
Subscription Service shall not be 
deemed part of Subscription Service 
Revenues, unless such software or ac-
cess device is required as a condition to 
access the Subscription Service and ei-
ther is purchased by a subscriber con-
temporaneously with or after sub-
scribing or has no independent function 
other than to access the Subscription 
Service; 

(4) Monies and other consideration 
for the use or exploitation of data spe-
cifically and separately concerning 
subscribers or the Subscription Serv-
ice, but not monies and other consider-
ation for the use or exploitation of 
data wherein information concerning 
subscribers or the Subscription Service 
is commingled with and not separated 
or distinguished from data that pre-
dominantly concern nonsubscribers or 
other services; and 

(5) Bad debts recovered with respect 
to paragraphs (m)(1) through (4) of this 
section; provided that the Subscription 
Service shall be permitted to deduct 
bad debts actually written off during a 
reporting period. 

[69 FR 5695, Feb. 6, 2004; 69 FR 8822, Feb. 26, 
2004] 

§ 262.3 Royalty fees for public perform-
ances of sound recordings and for 
ephemeral recordings. 

(a) Basic royalty rate. Royalty rates 
and fees for eligible nonsubscription 

transmissions made by Licensees pur-
suant to 17 U.S.C. 114(d)(2) during the 
period January 1, 2003, through Decem-
ber 31, 2004, and the making of Ephem-
eral Recordings pursuant to 17 U.S.C. 
112(e) to facilitate such transmissions; 
noninteractive digital audio trans-
missions made by Licensees pursuant 
to 17 U.S.C. 114(d)(2) as part of a new 
subscription service during the period 
October 28, 1998, through December 31, 
2004, and the making of Ephemeral Re-
cordings pursuant to 17 U.S.C. 112(e) to 
facilitate such transmissions; and the 
making of Ephemeral Recordings by 
Business Establishment Services pur-
suant to 17 U.S.C. 112(e) during the pe-
riod January 1, 2003, through December 
31, 2004, shall be as follows: 

(1) Nonsubscription Services. For their 
operation of Nonsubscription Services, 
Licensees other than Business Estab-
lishment Services shall, at their elec-
tion as provided in paragraph (b) of 
this section, pay at one of the fol-
lowing rates: 

(i) Per Performance Option. $0.000762 
(0.0762¢) per Performance for all digital 
audio transmissions, except that 4% of 
Performances shall bear no royalty to 
approximate the number of partial Per-
formances of nominal duration made 
by a Licensee due to, for example, 
technical interruptions, the closing 
down of a media player or channel 
switching; Provided that this provision 
is not intended to imply that permit-
ting users of a service to ‘‘skip’’ a re-
cording is or is not permitted under 17 
U.S.C. 114(d)(2). For the avoidance of 
doubt, this 4% exclusion shall apply to 
all Licensees electing this payment op-
tion irrespective of the Licensee’s ac-
tual experience in respect of partial 
Performances. 

(ii) Aggregate Tuning Hour Option—(A) 
Non-Music Programming. $0.000762 
(0.0762¢) per Aggregate Tuning Hour for 
programming reasonably classified as 
news, talk, sports or business program-
ming. 

(B) Broadcast Simulcasts. $0.0088 (0.88¢) 
per Aggregate Tuning Hour for Broad-
cast Simulcast programming not rea-
sonably classified as news, talk, sports 
or business programming. 
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(C) Other Programming. $0.0117 (1.17¢) 
per Aggregate Tuning Hour for pro-
gramming other than Broadcast Simul-
cast programming and programming 
reasonably classified as news, talk, 
sports or business programming. 

(2) Subscription Services. For their op-
eration of Subscription Services, Li-
censees other than Business Establish-
ment Services shall, at their election 
as provided in paragraph (b) of this sec-
tion, pay at one of the following rates: 

(i) Per Performance Option. $0.000762 
(0.0762¢) per Performance for all digital 
audio transmissions, except that 4% of 
Performances shall bear no royalty to 
approximate the number of partial Per-
formances of nominal duration made 
by a Licensee due to, for example, 
technical interruptions, the closing 
down of a media player or channel 
switching; Provided that this provision 
is not intended to imply that permit-
ting users of a service to ‘‘skip’’ a re-
cording is or is not permitted under 17 
U.S.C. 114(d)(2). For the avoidance of 
doubt, this 4% exclusion shall apply to 
all Licensees electing this payment op-
tion irrespective of the Licensee’s ac-
tual experience in respect of partial 
performances. 

(ii) Aggregate Tuning Hour Option—(A) 
Non-Music Programming. $0.000762 
(0.0762¢) per Aggregate Tuning Hour for 
programming reasonably classified as 
news, talk, sports or business program-
ming. 

(B) Broadcast Simulcasts. $0.0088 (0.88¢) 
per Aggregate Tuning Hour for Broad-
cast Simulcast programming not rea-
sonably classified as news, talk, sports 
or business programming. 

(C) Other Programming. $0.0117 (1.17¢) 
per Aggregate Tuning Hour for pro-
gramming other than Broadcast Simul-
cast programming and programming 
reasonably classified as news, talk, 
sports or business programming. 

(iii) Percentage of Subscription Service 
Revenues Option. 10.9% of Subscription 
Service Revenues, but in no event less 
than 27¢ per month for each person who 
subscribes to the Subscription Service 
for all or any part of the month or to 
whom the Subscription Service other-
wise is delivered by Licensee without a 
fee (e.g., during a free trial period), 
subject to the following reduction asso-
ciated with the transmission of di-

rectly licensed sound recordings (if ap-
plicable). For any given payment pe-
riod, the fee due from Licensee shall be 
the amount calculated under the for-
mula described in the immediately pre-
ceding sentence multiplied by the fol-
lowing fraction: the total number of 
Performances (as defined under 
§ 262.2(j), which excludes directly li-
censed sound recordings) made by the 
Subscription Service during the period 
in question, divided by the total num-
ber of digital audio transmissions of 
sound recordings made by the Sub-
scription Service during the period in 
question (inclusive of Performances 
and equivalent transmissions of di-
rectly licensed sound recordings). Any 
Licensee paying on such basis shall re-
port to the Designated Agent on its 
statements of account the pertinent 
music use information upon which such 
reduction has been calculated. This op-
tion shall not be available to a Sub-
scription Service where— 

(A) A particular computer software 
product or other access device must be 
purchased for a separate fee from the 
Licensee as a condition of receiving 
transmissions of sound recordings 
through the Subscription Service, and 
the Licensee chooses not to include 
sales of such software product or other 
device to subscribers as part of Sub-
scription Service Revenues in accord-
ance with § 262.2(m)(3), or 

(B) The consideration paid or given 
to receive the Subscription Service 
also entitles the subscriber to receive 
or have access to material, products or 
services other than the Subscription 
Service (for example, as in the case of 
a ‘‘bundled service’’ consisting of ac-
cess to the Subscription Service and 
also access to the Internet in general). 
In all events, in order to be eligible for 
this payment option, a Licensee may 
not engage in pricing practices where-
by the Subscription Service is offered 
to subscribers on a ‘‘loss leader’’ basis 
or whereby the price of the Subscrip-
tion Service is materially subsidized by 
payments made by the subscribers for 
other products or services. 

(3) Business Establishment Services. For 
the making of any number of Ephem-
eral Recordings in the operation of a 
service pursuant to the limitation on 
exclusive rights specified by 17 U.S.C. 
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114(d)(1)(C)(iv), a Licensee that is a 
Business Establishment Service shall 
pay 10% of such Licensee’s ‘‘Gross Pro-
ceeds’’ derived from the use in such 
service of musical programs that are 
attributable to copyrighted recordings. 
‘‘Gross Proceeds’’ as used in paragraph 
(a)(3) of this section means all fees and 
payments, including those made in 
kind, received from any source before, 
during or after the License Period that 
are derived from the use of copyrighted 
sound recordings pursuant to 17 U.S.C. 
112(e) for the sole purpose of facili-
tating a transmission to the public of a 
performance of a sound recording under 
the limitation on exclusive rights spec-
ified in 17 U.S.C. 114(d)(1)(C)(iv). The 
attribution of Gross Proceeds to copy-
righted recordings may be made on the 
basis of: 

(i) For classical programs, the pro-
portion that the playing time of copy-
righted classical recordings bears to 
the total playing time of all classical 
recordings in the program, and 

(ii) For all other programs, the pro-
portion that the number of copyrighted 
recordings bears to the total number of 
all recordings in the program. 

(b) Election process. A Licensee other 
than a Business Establishment Service 
shall elect the particular Nonsubscrip-
tion Service and/or Subscription Serv-
ice royalty rate categories it chooses 
(that is, among paragraph (a)(1)(i) or 
(ii) of this section and/or paragraph 
(a)(2)(i), (ii) or (iii) of this section) for 
the License Period by no later than 
March 8, 2004. Notwithstanding the pre-
ceding sentence, where a Licensee has 
not previously provided a Nonsubscrip-
tion Service or Subscription Service, 
as the case may be, the Licensee may 
make its election by no later than thir-
ty (30) days after the new service first 
makes a digital audio transmission of a 
sound recording under the 17 U.S.C. 114 
statutory license. Each such election 
shall be made by notifying the Des-
ignated Agent in writing of such elec-
tion, using an election form provided 
by the Designated Agent. A Licensee 
that fails to make a timely election 
shall pay royalties as provided in para-
graphs (a)(1)(i) and (a)(2)(i) of this sec-
tion, as applicable. Notwithstanding 
the foregoing, a Licensee eligible to 
make royalty payments under an 

agreement entered into pursuant to the 
Small Webcaster Settlement Act of 
2002 may elect to make payments 
under such agreement as specified in 
such agreement. 

(c) Ephemeral Recordings. The royalty 
payable under 17 U.S.C. 112(e) for any 
reproduction of a phonorecord made by 
a Licensee other than a Business Es-
tablishment Service during the License 
Period, and used solely by the Licensee 
to facilitate transmissions for which it 
pays royalties as and when provided in 
this section and § 262.4 shall be deemed 
to be included within, and to comprise 
8.8% of, such royalty payments. The 
royalty payable under 17 U.S.C. 112(e) 
for the reproduction of phonorecords 
by a Business Establishment Service 
shall be as set forth in paragraph (a)(3) 
of this section. 

(d) Minimum fee—(1) Business Estab-
lishment Services. Each Licensee that is 
a Business Establishment Service shall 
pay a minimum fee of $10,000 for each 
calendar year in which it makes 
Ephemeral Recordings for use to facili-
tate transmissions under the limita-
tion on exclusive rights specified by 17 
U.S.C. 114(d)(1)(C)(iv), whether or not it 
does so for all or any part of the year. 

(2) Other Services. Each Licensee 
other than a Business Establishment 
Service shall pay a minimum fee of 
$2,500, or $500 per channel or station 
(excluding archived programs, but in 
no event less than $500 per Licensee), 
whichever is less, for each calendar 
year in which it makes eligible non-
subscription transmissions, noninter-
active digital audio transmissions as 
part of a new subscription service or 
Ephemeral Recordings for use to facili-
tate such transmissions, whether or 
not it does the foregoing for all or any 
part of the year; except that the min-
imum annual fee for a Licensee elect-
ing to pay under paragraph (a)(2)(iii) of 
this section shall be $5,000. 

(3) In General. These minimum fees 
shall be nonrefundable, but shall be 
fully creditable to royalty payments 
due under paragraph (a) of this section 
for the same calendar year (but not 
any subsequent calendar year). 

(e) Continuing Obligation. For the lim-
ited purpose of the period immediately 
following the License Period, and on an 

VerDate Sep<11>2014 10:45 Oct 28, 2014 Jkt 232145 PO 00000 Frm 00723 Fmt 8010 Sfmt 8010 Y:\SGML\232145.XXX 232145w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



714 

37 CFR Ch. II (7–1–14 Edition) § 262.4 

entirely without prejudice and non-
precedential basis relative to other 
time periods and proceedings, if suc-
cessor statutory royalty rates for Li-
censees for the period beginning Janu-
ary 1, 2005, have not been established 
by January 1, 2005, then Licensees shall 
pay to the Designated Agent, effective 
January 1, 2005, and continuing for the 
period through April 30, 2005, or until 
successor rates and terms are estab-
lished, whichever is earlier, an interim 
royalty pursuant to the same rates and 
terms as are provided for the License 
Period. Such interim royalties shall be 
subject to retroactive adjustment 
based on the final successor rates. Any 
overpayment shall be fully creditable 
to future payments, and any under-
payment shall be paid within 30 days 
after establishment of the successor 
rates and terms, except as may other-
wise be provided in the successor 
terms. If there is a period of such in-
terim payments, Licensees shall elect 
the particular royalty rate categories 
it chooses for the interim period as de-
scribed in paragraph (b) of this section, 
except that the election for a service 
that is in operation shall be made by 
no later than January 15, 2005. 

(f) Other royalty rates and terms. This 
part 262 does not apply to persons or 
entities other than Licensees, or to Li-
censees to the extent that they make 
other types of transmissions beyond 
those set forth in paragraph (a) of this 
section. For transmissions other than 
those governed by paragraph (a) of this 
section, or the use of Ephemeral Re-
cordings to facilitate such trans-
missions, persons making such trans-
missions must pay royalties, to the ex-
tent (if at all) applicable, under 17 
U.S.C. 112(e) and 114 or as prescribed by 
other law, regulation or agreement. 

§ 262.4 Terms for making payment of 
royalty fees and statements of ac-
count. 

(a) Payment to designated agent. A Li-
censee shall make the royalty pay-
ments due under § 262.3 to the Des-
ignated Agent. 

(b) Designation of agent and potential 
successor designated agents. (1) Until 
such time as a new designation is 
made, SoundExchange, presently an 
unincorporated division of the Record-

ing Industry Association of America, 
Inc. (‘‘RIAA’’), is designated as the 
Designated Agent to receive state-
ments of account and royalty pay-
ments from Licensees due under § 262.3 
and to distribute such royalty pay-
ments to each Copyright Owner and 
Performer entitled to receive royalties 
under 17 U.S.C. 112(e) or 114(g). 
SoundExchange shall continue to be 
designated after its separate incorpora-
tion. 

(2) If SoundExchange should fail to 
incorporate by July 1, 2003, dissolve or 
cease to be governed by a board con-
sisting of equal numbers of representa-
tives of Copyright Owners and Per-
formers, then it shall be replaced by 
successor entities upon the fulfillment 
of the requirements set forth in para-
graphs (b)(2)(i) and (ii) of this section. 

(i) By a majority vote of the nine 
copyright owner representatives on the 
SoundExchange Board as of the last 
day preceding the condition precedent 
in paragraph (b)(2) of this section, such 
representatives shall file a petition 
with the Copyright Office designating a 
successor Designated Agent to dis-
tribute royalty payments to Copyright 
Owners and Performers entitled to re-
ceive royalties under 17 U.S.C. 112(e) or 
114(g) that have themselves authorized 
such Designated Agent. 

(ii) By a majority vote of the nine 
performer representatives on the 
SoundExchange Board as of the last 
day preceding the condition precedent 
in paragraph (b)(2) of this section, such 
representatives shall file a petition 
with the Copyright Office designating a 
successor Designated Agent to dis-
tribute royalty payments to Copyright 
Owners and Performers entitled to re-
ceive royalties under 17 U.S.C. 112(e) or 
114(g) that have themselves authorized 
such Designated Agent. 

(iii) The Copyright Office shall pub-
lish in the FEDERAL REGISTER within 30 
days of receipt of a petition filed under 
paragraph (b)(2)(i) or (ii) of this section 
an order designating the Designated 
Agents named in such petitions. Noth-
ing contained in this section shall pro-
hibit the petitions filed under para-
graphs (b)(2)(i) and (ii) of this section 
from naming the same successor Des-
ignated Agent. 
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