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37 CFR Ch. III (7–1–14 Edition) § 382.3 

Collective is the collection and dis-
tribution organization that is des-
ignated by the Copyright Royalty 
Judges. For the 2013–2017 license term, 
the Collective is SoundExchange, Inc. 

Copyright Owners are sound recording 
copyright owners who are entitled to 
royalty payments made under this sub-
part pursuant to the statutory licenses 
under 17 U.S.C. 112(e) and 114. 

Ephemeral Recording is a phonorecord 
created for the purpose of facilitating a 
transmission of a public performance 
of a sound recording under a statutory 
license in accordance with 17 U.S.C. 114 
and subject to the limitations specified 
in 17 U.S.C. 112(e). 

GAAP shall mean generally accepted 
accounting principles in effect from 
time to time in the United States. 

Gross Revenues. (1) Gross Revenues 
shall mean all monies derived from the 
operation of the programming service 
of the Licensee and shall be comprised 
of the following: 

(i) Monies received by Licensee from 
Licensee’s carriers and directly from 
residential U.S. subscribers for Licens-
ee’s programming service; 

(ii) Licensee’s advertising revenues 
(as billed), or other monies received 
from sponsors, if any, less advertising 
agency commissions not to exceed 15% 
of those fees incurred to a recognized 
advertising agency not owned or con-
trolled by Licensee; 

(iii) Monies received for the provision 
of time on the programming service to 
any third party; 

(iv) Monies received from the sale of 
time to providers of paid programming 
such as infomercials; 

(v) Where merchandise, service, or 
anything of value is received by Li-
censee in lieu of cash consideration for 
the use of Licensee’s programming 
service, the fair market value thereof 
or Licensee’s prevailing published rate, 
whichever is less; 

(vi) Monies or other consideration re-
ceived by Licensee from Licensee’s car-
riers, but not including monies re-
ceived by Licensee’s carriers from oth-
ers and not accounted for by Licensee’s 
carriers to Licensee, for the provision 
of hardware by anyone and used in con-
nection with the programming service; 

(vii) Monies or other consideration 
received for any references to or inclu-

sion of any product or service on the 
programming service; and 

(viii) Bad debts recovered regarding 
paragraphs (1)(i) through (vii) of this 
definition. 

(2) Gross Revenues shall include such 
payments as set forth in paragraphs 
(1)(i) through (viii) of this definition to 
which Licensee is entitled but which 
are paid to a parent, subsidiary, divi-
sion, or affiliate of Licensee, in lieu of 
payment to Licensee but not including 
payments to Licensee’s carriers for the 
programming service. Licensee shall be 
allowed a deduction from ‘‘Gross Reve-
nues’’ as defined in paragraph (1) of 
this definition for affiliate revenue re-
turned during the reporting period and 
for bad debts actually written off dur-
ing reporting period. 

Licensee means any preexisting sub-
scription service as defined in 17 U.S.C. 
114(j)(11). 

Performers means the independent ad-
ministrators identified in 17 U.S.C. 
114(g)(2)(B) and (C), and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 

Qualified Auditor is a Certified Public 
Accountant. 

[78 FR 23096, Apr. 17, 2013] 

§ 382.3 Royalty fees for the digital per-
formance of sound recordings and 
the making of ephemeral record-
ings by preexisting subscription 
services. 

(a) Commencing January 1, 2013, and 
continuing through December 31, 2017, 
the monthly royalty fee to be paid by 
a Licensee for the public performance 
of sound recordings pursuant to 17 
U.S.C. 114 and the making of any num-
ber of Ephemeral Recordings to facili-
tate such performances pursuant to 17 
U.S.C. 112(e) shall be a percentage of 
monthly Gross Revenues resulting 
from residential services in the United 
States as follows: for 2013, 8%; and for 
2014 through 2017, 8.5%. 

(b) Each Licensee making digital per-
formances of sound recordings pursu-
ant to 17 U.S.C. 114 and Ephemeral Re-
cordings pursuant to 17 U.S.C. 112(e) 
shall make an advance payment to the 
Collective of $100,000 per year, payable 
no later than January 20th of each 
year. The annual advance payment 
shall be nonrefundable, but it may be 
counted as an advance of the section 
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112 royalties due and payable for a 
given year or any month therein under 
paragraph (a) of this section; Provided, 
however, that any unused portion of an 
annual advance payment for a given 
year shall not carry over into a subse-
quent year. 

(c) The royalty payable under 17 
U.S.C. 112(e) for the making of 
phonorecords used by the Licensee 
solely to facilitate transmissions for 
which it pays royalties as and when 
provided in this subpart shall be in-
cluded within, and constitute 5% of, 
the total royalties payable under 17 
U.S.C. 112(e) and 114. 

(d) A Licensee shall pay a late fee of 
1.5% per month, or the highest lawful 
rate, whichever is lower, for each pay-
ment or statement of account, or ei-
ther of them, received by the Collec-
tive after the due date. Late fees shall 
accrue from the due date until pay-
ment and the statement of account are 
received. 

[78 FR 23096, Apr. 17, 2013] 

§ 382.4 Terms for making payment of 
royalty fees and statements of ac-
count. 

(a) Payment to the Collective. A Li-
censee shall make the royalty pay-
ments due under § 382.3 to the Collec-
tive. 

(b) Timing of payment. A Licensee 
shall make any payments due under 
§ 382.3 on a monthly basis on or before 
the 45th day after the end of each 
month for that month. 

(c) Statements of Account. Licensees 
shall submit monthly statements of ac-
count on a form provided by the Collec-
tive. A statement of account shall con-
tain the following information: 

(1) Such information as is necessary 
to calculate the accompanying royalty 
payments; 

(2) The name, address, business title, 
telephone number, facsimile (if any), 
electronic mail address and other con-
tact information of the person to be 
contacted for information or questions 
concerning the content of the state-
ment of account; 

(3) The signature of a duly authorized 
officer or representative of the Li-
censee; 

(4) The printed or typewritten name 
of the person signing the statement of 
account; 

(5) The date of signature; 
(6) The title or official position held 

in relation to the Licensee by the per-
son signing the statement of account; 

(7) A certification of the capacity of 
the person signing; and 

(8) A statement to the following ef-
fect: 

I, the undersigned officer or rep-
resentative of the Licensee, have exam-
ined this statement of account and 
hereby state that it is true, accurate, 
and complete to my knowledge after 
reasonable due diligence. 

(d) Distribution of royalties. (1) The 
Collective shall promptly distribute 
royalties received from Licensees to 
Copyright Owners and Performers, or 
their designated agents, that are enti-
tled to such royalties. The Collective 
shall be responsible only for making 
distributions to those Copyright Own-
ers, Performers, or their designated 
agents who provide the Collective with 
such information as is necessary to 
identify the correct recipient. The Col-
lective shall distribute royalties on a 
basis that values all performances by a 
Licensee equally based upon the infor-
mation provided under the reports of 
use requirements for Licensees con-
tained in § 370.3 of this chapter. 

(2) If the Collective is unable to lo-
cate a Copyright Owner or Performer 
entitled to a distribution of royalties 
under paragraph (d)(1) of this section 
within 3 years from the date of pay-
ment by a Licensee, such royalties 
shall be handled in accordance with 
§ 382.8. 

(e) Retention of records. Both Licens-
ees and the Collective shall maintain 
books and records relating to the pay-
ment of the license fees in accordance 
with generally accepted accounting 
principles for a period of three years 
after the end of the period for which 
the payment is made. These records 
shall include, but are not limited to, 
the statements of account, records doc-
umenting an interested party’s share of 
the royalty fees, and the records per-
taining to the administration of the 
collection process and the further dis-
tribution of the royalty fees to those 
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